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SUMMARY

Appeal, by permission of the Appellate Division of
the Supreme Court in the First Judicial Department,
from an order of that court, entered June 26, 1990,
which (1), in the first above-entitled action, af-
firmed a judgment of the Supreme Court (Francis
N. Pecora, J.), entered in New York County after a
nonjury trial, inter alia, (a) declaring that plaintiff
is entitled under the New York City Rent and Evic-
tion Regulations and Rent Stabilization Code to de-
molish the subject building, obtain certificates of
eviction with respect to rent-controlled tenants and
not be required to offer renewal leases to rent-
stabilized tenants, conditioned upon securing, from
the Department of Buildings, the approvals required
by law, (b) directing the Department of Housing
Preservation and Development (HPD) to issue no-

harassment certificates under local zoning regula-
tions for the Clinton Hill District, and (c) perman-
ently enjoining HPD and the tenants from seeking
to obtain an order requiring plaintiff to correct out-
standing violations issued against the premises, and
(2), in the second above-entitled proceeding pursu-
ant to CPLR article 78, affirmed an order of the
same court (Francis N. Pecora, J.), entered in New
York County, permanently enjoining the State Divi-
sion of Housing and Community Renewal from
prosecuting a harassment proceeding against
plaintiff based upon claims made by tenants. The
following question was certified by the Appellate
Division: “Were the order and the judgment of the
Supreme Court, as affirmed by this Court, properly
made?”

Sohn v Calderon, 162 AD2d 331, reversed.

HEADNOTES

Landlord and Tenant--Rent Regulation--Demolition
of Rent-Regulated Building-- Exclusive Original
Jurisdiction of DHCR
(1) The Division of Housing and Community Re-
newal (DHCR) has exclusive *756 original jurisdic-
tion of a dispute concerning plaintiff landlord's en-
titlement under the New York City Rent and Evic-
tion Regulations and the Rent Stabilization Code to
demolish his building, to evict his rent-control ten-
ants and to refrain from offering renewal leases to
his rent- stabilization tenants. The applicable provi-
sions of the rent-control and rent-stabilization laws
demonstrate that the Legislature intended DHCR
and the Department of Housing Preservation and
Development to be the exclusive initial arbiters of
whether an owner has, in fact, met the regulatory
conditions for obtaining certificates of eviction and
demolishing a structure containing protected apart-
ment units. Further, the constitutionally protected
jurisdiction of the Supreme Court (NY Const, art
VI, §7) does not prohibit the Legislature from con-
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ferring exclusive original jurisdiction upon an
agency in connection with the administration of a
statutory regulatory program. Accordingly, since
concurrent Supreme Court jurisdiction was not con-
templated in this situation and the Constitution does
not require it, Supreme Court should not have en-
tertained plaintiff landlord's action for declaratory
and related relief in connection with his efforts to
demolish the building.

Landlord and Tenant--Rent Regulation-
-Harassment of Tenants--Exclusive Original Juris-
diction of DHCR
(2) In a dispute concerning plaintiff landlord's enti-
tlement under the New York City Rent and Eviction
Regulations and the Rent Stabilization Code to de-
molish his building, to evict his rent-controlled ten-
ants and to refrain from offering renewal leases to
his rent-stabilization tenants, Supreme Court should
not have directed the Department of Housing Pre-
servation and Development (HPD) to issue “no har-
assment” certificates on the basis of Supreme
Court's own findings on the harassment issue in
plaintiff's declaratory judgment action or granted
plaintiff's application in a related CPLR article 78
proceeding to enjoin the Division of Housing and
Community Renewal's (DHCR) inquiry into the
tenants' harassment charges, since in these circum-
stances the harassment issue is one for DHCR and
HPD to resolve under their respective enabling pro-
visions. Both the New York City rent control law
and the Rent Stabilization Code give DHCR the re-
sponsibility of adjudicating claimed violations of
the rules prohibiting landlords from harassing ten-
ants to induce them to leave their apartments
(Administrative Code of City of New York §
26-413 [b] [2]; § 26-412 [d]; § 26-516 [c]; see
also,9 NYCRR 2526.2 [c] [2]; part 2206). The har-
assment question is one that must also be con-
sidered by HPD, under the Special Clinton District
Provisions of the City Zoning Resolution (NY City
Zoning Resolution §§ 96- 109, 96-110). Concurrent
Supreme Court jurisdiction was not contemplated in

this situation and the State Constitution does not re-
quire it.

Administrative Law--Doctrine of Primary Jurisdic-
tion--Exclusive Original Jurisdiction of Agency
(3) Although the doctrine of “primary jurisdiction”,
which generally enjoins courts having concurrent
jurisdiction to refrain from adjudicating disputes
within an administrative agency's authority, particu-
larly where the agency's specialized experience and
technical expertise is involved, is not without ex-
ceptions, no such exception is possible where the
agency's original jurisdiction is exclusive. *757

TOTAL CLIENT SERVICE LIBRARY REFER-
ENCES

Am Jur 2d, Administrative Law, §§ 778, 779, 788,
789; Landlord and Tenant, §§ 1248, 1252.

NY Const, art VI, §7.

NY Jur 2d, Administrative Law, §§181, 182; Land-
lord and Tenant, §§430, 475, 484, 498, 499.

ANNOTATION REFERENCES
See Index to Annotations under Ejectment, Evic-
tion, and Ouster; Harassment; Landlord and Tenant;
Primary Jurisdiction Doctrine.

POINTS OF COUNSEL

Herbert Semmel and David A. Weinraub for Lucre-
tia Calderon and others, appellants.
I. The Division of Housing and Community Renew-
al has exclusive jurisdiction to grant certificates of
eviction based on demolition. Alternatively, under
the doctrine of primary jurisdiction, the trial court
erred in assuming jurisdiction of a complex, tech-
nical matter of Statewide application which has
been delegated by law to DHCR. (520 E. 81st St.
Assocs. v Lenox Hill Hosp., 38 NY2d 525;Matter of
Sipal Realty Corp. v Dankers, 8 NY2d 319;Matter
of Whitney Museum of Am. Art v New York State
Div. of Hous. & Community Renewal, 139 AD2d
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444, 73 NY2d 938;Matter of Public Serv. Commn. v
Norton, 304 NY 522;Garay v Todros, 282 App Div
126;Capital Tel. Co. v Pattersonville Tel. Co., 56
NY2d 11;Flacke v Onondaga Landfill Sys., 69
NY2d 355;Englehardt v Consolidated Rail Corp.,
756 F2d 1368;Far E. Conference v United States,
342 US 570;Hansen v Norfolk & W. Ry. Co., 689
F2d 707.)
II. The trial court lacked jurisdiction to order the
Department of Housing Preservation and Develop-
ment to issue a certificate of no harassment and er-
roneously applied the provisions of the Clinton
Special District Zoning Resolution.
III. The trial court erred in its interpretation of the
provisions on economic hardship which are a pre-
requisite to obtaining a certificate of eviction based
on demolition. (Matter of New Year Realty Corp. v
Herman, 11 AD2d 643;Matter of Ansonia Residents
Assn. v New York State Div. of Hous. & Community
Renewal, 75 NY2d 206.)
Victor A. Kovner, Corporation Counsel (Alan G.
Krams and *758 Fay Leoussis of counsel), for New
York City Department of Housing Preservation and
Development, appellant.
I. The order compelling the Department of Housing
Preservation and Development to issue the no har-
assment certificate required by the zoning resolu-
tion impermissibly usurped the authority given ex-
clusively to HPD by the City's zoning legislation.
Moreover, the Supreme Court gave this relief to
plaintiff even though it had not been requested in
plaintiff's complaint and HPD had no notice that the
court intended to address this issue. (Flacke v
Onondaga Landfill Sys., 69 NY2d 355;Botwinick v
Ogden, 59 NY2d 909;Loretto v Teleprompter Man-
hattan CATV Corp., 58 NY2d 143;Matter of Kamhi
v Planning Bd., 59 NY2d 385;Matter of Pelham
Esplanade v Board of Trustees, 77 NY2d 66;Matter
of Lemir Realty Corp. v Larkin, 11 NY2d 20;Matter
of Darswan, Inc. v Capellini, 69 AD2d 835;People
ex rel. Hudson-Harlem Val. Tit. & Mtge. Co. v
Walker, 282 NY 400;Thayer v Baybutt, 29 AD2d
486, 24 NY2d 1018;Matter of Raskin v Murdock,

243 App Div 561.)
II. The Supreme Court's preliminary and permanent
injunctions preventing HPD and the tenants from
seeking enforcement of Housing Maintenance Code
violations improperly prevent HPD and the Civil
Court from performing their statutory functions re-
garding maintenance of housing standards in New
York City. (New York Univ. v Arnold, 133 Misc 2d
1040;Berger-Tilles Leasing Corp. v York Assocs.,
28 AD2d 1132, 22 NY2d 837;Smalls v Kaufmann,
112 AD2d 986;Antinelli v Toner, 74 AD2d
996;Werth v Gordon, 270 App Div 255.)
Lawrence Alexander and Dennis B. Hasher for
New York State Division of Housing and Com-
munity Renewal, intervenor-appellant.
I. The Division of Housing and Community Renew-
al has exclusive jurisdiction to determine this ap-
plication for certificates of eviction, where the
landlord desires to demolish a building with tenan-
cies protected under both the rent-control and rent-
stabilization laws. (Braschi v Stahl Assocs. Co., 74
NY2d 201;Flacke v Onondaga Landfill Sys., 69
NY2d 355;Loretto v Teleprompter Manhattan
CATV Corp., 58 NY2d 143;Kagen v Kagen, 21
NY2d 532;Slater v Gallman, 38 NY2d 1;Gaynor v
Rockefeller, 15 NY2d 120;520 E. 81st St. Assocs. v
Lenox Hill Hosp., 38 NY2d 525;Matter of Ardizzo-
ne v Elliott, 75 NY2d 150;Ferres v City of New
Rochelle, 68 NY2d 446;Brownrigg v Herk Estates,
276 App Div 566.)
II. The courts below erred as a matter of law in con-
cluding that based on the record at trial, respondent
met the requirements *759 under the rent-control
and rent-stabilization laws allowing him to demol-
ish the building. (Matter of Efrisch Realty Corp. v
Gabel, 24 AD2d 177;Matter of Streg, Inc. v Her-
man, 41 Misc 2d 777;Matter of Versailles Realty
Co. v New York State Div. of Hous. & Community
Renewal, 76 NY2d 325;New Year Realty Corp. v
Herman, 11 AD2d 643;Eyedent v Vickers Mgt., 150
AD2d 202.)
III. The rent regulation statutes grant the Commis-
sioner of DHCR exclusive jurisdiction to determine
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if harassment has occurred under these laws; the
courts below improperly enjoined the harassment
hearing pending before DHCR, granting relief that
the owner specifically denied seeking, based on a
trial that took place in a different action in which
appellant was not even a party. (State of New York v
Barone, 74 NY2d 332;Barasch v Barasch, 166
AD2d 399;Schwartz v Public Adm'r of County of
Bronx, 24 NY2d 65;Brown v City of New York, 60
NY2d 897;Burrofato v Cretella, 108 Misc 2d
203;Matter of Rainka v Whalen, 73 AD2d 731, 51
NY2d 973;Matter of Doe v Axelrod, 71 NY2d
484;Matter of Block v Ambach, 73 NY2d 323;Mass
v Blum, 112 Misc 2d 898.)
IV. The court should not condone
“Judge-shopping” in order to induce one Justice to
overrule another Justice of coordinate jurisdiction.
(DeBerardine v Rockland Elec. Co., 137 AD2d
647.)
Jeffrey R. Metz, Paul N. Gruber, Myron I.
Altschuler and Steven L. Schultz for respondent.
I. The Supreme Court properly entertained this ac-
tion. (Thrasher v United States Liab. Ins. Co., 19
NY2d 159;Condon v Associated Hosp. Serv., 287
NY 411;Kagen v Kagen, 21 NY2d 532;Matter of
Seitz v Drogheo, 21 NY2d 181;Vasquez v Vasquez,
26 AD2d 701;Braschi v Stahl Assocs. Co., 143
AD2d 44, 74 NY2d 201;Loretto v Teleprompter
Manhattan CATV Corp., 58 NY2d 143;Flacke v
Onondaga Landfill Sys., 69 NY2d 355;Harmor Op-
erating Co. v Vent-O-Matic Incinerator Corp., 1
AD2d 551.)
II. Plaintiff established his entitlement to a declara-
tion that the building may be demolished under ap-
plicable law. (Huntley v State of New York, 62
NY2d 134;Lichtman v Grossbard, 73 NY2d
792;Northern Westchester Professional Park As-
socs. v Town of Bedford, 60 NY2d 492;Matter of
Ansonia Residents Assn. v New York State Div. of
Hous. & Community Renewal, 75 NY2d 206;Kurc-
sics v Merchants Mut. Ins. Co., 49 NY2d 451;Mat-
ter of Village Tenth Co. v Walsh, 40 AD2d 969, 33
NY2d 700;Matter of Howard v Wyman, 28 NY2d

434;Patrolmen's Benevolent Assn. v City of New
York, 41 NY2d 205;*760 Seawall Assocs. v City of
New York, 74 NY2d 92.)
III. The Department of Housing Preservation and
Development and the tenants were properly en-
joined from maintenance code enforcement pro-
ceedings against plaintiff pendente lite and perman-
ently. (El Greco Inc. v Cohn, 139 AD2d
615;Colsun v Pelgram, 259 NY 370;Herzog Bros.
Trucking v State Tax Commn., 69 NY2d 536;Brady
v Ottaway Newspapers, 63 NY2d 1031;Eyedent v
Vickers Mgt., 150 AD2d 202;Braschi v Stahl As-
socs. Co., 74 NY2d 201;Alliance Prop. Mgt. &
Dev. v Andrews Ave. Equities, 70 NY2d 831.)
IV. The court properly granted the relief required
under the Clinton Zoning Resolution. (Weil v At-
lantic Beach Holding Corp., 1 NY2d 20;State of
New York v Barone, 74 NY2d 332;Hochen v Rubin,
24 AD2d 254, 18 NY2d 866;I. H. P. Corp. v 210
Cent. Park S. Corp., 12 NY2d 329;Ungewitter v
Toch, 31 AD2d 583, 26 NY2d 687;Diemer v
Diemer, 8 NY2d 206;Livingston v Livingston, 246
NY 234;Ansonia Assocs. v Ansonia Residents'
Assn., 78 AD2d 211;Bartley v Walentas, 78 AD2d
310;Doyle v Allstate Ins. Co., 1 NY2d 439.)V. The
prosecution of the harassment proceeding by DH-
CR was properly enjoined. (People v Lexington
Sixty-First Assocs., 38 NY2d 588.)
Donald Rosenthal for Legal Services for New York
City and others, amici curiae.The trial court misap-
plied the statutory test mandated by the Sound
Housing Law as construed according to its clear
terms and in light of its legislative history. (Eaton v
New York Conciliation & Appeals Bd., 56 NY2d
340;Ferres v City of New Rochelle, 68 NY2d
446;People v Ryan, 274 NY 149;Braschi v Stahl
Assocs. Co., 74 NY2d 201;National Org. for Wo-
men v Metropolitan Life Ins. Co., 131 AD2d
356;Matter of Albano v Kirby, 36 NY2d 526;Lin-
coln First Bank v Rupert, 60 AD2d 193;Molina v
Games Mgt. Servs., 58 NY2d 523;Matter of Cam-
pagna v Shaffer, 73 NY2d 237.)
Paris R. Baldacci, Kathleen A. Masters, Kalman
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Finkel and Jane Booth for The Legal Aid Society of
New York City, amicus curiae.The decision of the
court below eviscerates the statutorily mandated,
tenant-protective function of the Division of Hous-
ing and Community Renewal in administering the
rent control and stabilization laws and will result in
the dislocation of long-term tenants from their
homes, the loss of numerous rent-regulated residen-
tial units and the straining of the resources of legal
services organizations. (Braschi v Stahl Assocs.
Co., 74 NY2d 201;Festa v Leshen, 145 AD2d
49;Matter *761 of Versailles Realty Co. v New York
State Div. of Hous. & Community Renewal, 76
NY2d 325;Matter of Village Tenth Co. v Walsh, 40
AD2d 969, 33 NY2d 700;Capital Tel. Co. v Patter-
sonville Tel. Co., 56 NY2d 11;Haddad Corp. v Red-
mond Studio, 102 AD2d 730;Garay v Todros, 282
App Div 126.)

OPINION OF THE COURT

Titone, J.
(1, 2) In this action and proceeding, the Supreme
Court, New York County, granted plaintiff landlord
judgment declaring that he is entitled under the
New York City Rent and Eviction Regulations and
the Rent Stabilization Code to demolish his build-
ing, to evict his rent-control tenants and to refrain
from offering renewal leases to his rent-sta-
bilization tenants. The primary question presented
by this appeal is whether the Supreme Court had
concurrent authority to entertain the dispute in light
of the various sections of the Regulations and the
Code that specifically provide for the resolution of
such disputes, at least in the first instance, by the
Division of Housing and Community Renewal
(DHCR), the administrative agency charged with
implementing those statutes. We hold that DHCR
had exclusive original jurisdiction in this situation
and, accordingly, that plaintiff's complaint and peti-
tion should have been dismissed.

This landlord-tenant dispute has its origins in a
three-alarm fire that occurred on March 8, 1986 in a

39-unit apartment building located at 306-310 West
51st Street in Manhattan. Most of the apartment
units in the building, which was severely damaged
in the fire, are subject to either rent-control or rent-
stabilization laws.

As a result of the fire damage, the New York City
Department of Housing Preservation and Develop-
ment (HPD) issued notices that the building con-
tained violations of the Housing Maintenance Code.
Additionally, the tenants, who had lived in the
building from 8 to 45 years, brought an action in
Civil Court to compel plaintiff, the building's own-
er, to make the repairs necessary to render their
units habitable.

In response, plaintiff commenced an action in Su-
preme Court against the tenants and HPD for a de-
claration that under the applicable rent-control and
rent-stabilization regulations he was entitled either
to demolish the building or to remove the housing
accommodations from the market because the cost
to render them safely habitable was equal to or
*762 exceeded the building's assessed value (see,
Administrative Code of City of New York § 26-408
[b] [3], [4], [5] [a]; 9 NYCRR 2204.8 [a] [1];
2524.5 [a] [2]). In addition, plaintiff sought a de-
claration that he was entitled to be issued
“certificates of eviction,” which the law requires as
a condition precedent to an owner's regaining pos-
session of rent- controlled premises in these cir-
cumstances (see,Administrative Code § 26-408 [a]).
Finally, plaintiff sought permanent injunctive relief
precluding HPD and the tenants from pursuing their
efforts to force him to correct outstanding viola-
tions through administrative or Civil Court pro-
ceedings.

Proceeding initially by order to show cause,
plaintiff moved for a preliminary injunction against
HPD's enforcement efforts and, alternatively, for an
order consolidating his Supreme Court action with
the pending Civil Court action brought by the ten-
ants. Defendants opposed the motion and asserted,
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among other things, that the court lacked subject
matter jurisdiction of the controversy. The court
denied plaintiff's requests for provisional relief and
consolidation, but it did temporarily stay the Civil
Court proceedings and set the controversy down for
an immediate trial, thereby implicitly rejecting de-
fendants' subject matter jurisdiction arguments. The
Appellate Division revised the Supreme Court order
in one minor respect and, as modified, affirmed
without mention of the jurisdictional issue (125
AD2d 227).

The jurisdictional problem was again addressed
when DHCR moved to intervene in the Supreme
Court action for the limited purpose of raising that
threshold issue. This time, the Supreme Court ex-
plicitly ruled on the issue, concluding that, as a
court of unlimited equitable jurisdiction, it had con-
current authority to determine the dispute. The
court also held that this was a proper case for it to
exercise its concurrent authority because “[f]rom
past experience ... if this matter was referred to DH-
CR, it would not be afforded the expeditious treat-
ment necessary to protect the rights of the litig-
ants.” Accordingly, DHCR's motion was denied in
an order that was subsequently affirmed (133 AD2d
1021).

While these preliminary matters were sub judice,
DHCR was conducting a related investigation into
the tenants' charges of landlord harassment
(see,Administrative Code § 26-413 [b] [2]; §
26-412 [d]; § 26-516 [c]; see also,9 NYCRR 2526.2
[c] [2]; id., part 2206). To forestall administrative
disposition of these charges, plaintiff moved within
the declaratory judgment *763 action for an order
staying the agency's harassment proceeding.
Plaintiff also commenced a separate CPLR article
78 proceeding against DHCR by order to show
cause, seeking similar relief. The trial court granted
the stay and also signed the order to show cause,
which included an interim stay of the harassment
proceeding.FN1The court based its determination
on its conclusion that the issues in the administrat-

ive harassment proceeding were factually related to
those in the declaratory judgment action and that
the waste of resources, coupled with the risk of in-
consistent results, warranted the interim relief.

FN1 An earlier article 78 application by
plaintiff for a writ of prohibition, a stay of
the DHCR proceedings and consolidation
with the pending declaratory judgment ac-
tion had been denied by Justice Greenfield.
Justice Pecora, who presided in the declar-
atory judgment action and the second art-
icle 78 proceeding, concluded that this de-
termination was not a bar to his own issu-
ance of the less “drastic remedy” of a dis-
cretionary interim stay.

Following a plenary trial of the factual and eco-
nomic claims underlying the declaratory judgment
action, Supreme Court found that plaintiff had sat-
isfied the requirements of the rent-control and rent-
stabilization provisions that permit an owner to re-
cover possession of the housing accommodations
where he has a good-faith intention promptly to de-
molish the building and construct a new one
(Administrative Code § 26-408 [b] [4], [5]; 9
NYCRR 2524.5 [a] [2]). Specifically, plaintiff
proved, to the court's satisfaction, that he had the
“financial capabilit[y] to accomplish his expressed
... purpose of demolishing the building and con-
structing a new [one],” that the mortgagee had no
objection to plaintiff's plans, that plaintiff had
provided the notifications required by local zoning
regulations, that plaintiff's stated willingness to of-
fer relocation allowances to evicted tenants ap-
peared to comply with “all applicable legal require-
ments,” that the cost of removing existing viola-
tions would exceed or be substantially equal to the
building's assessed value and that plaintiff's archi-
tect had prepared plans for submission to the Build-
ing Department for a new structure containing 40
apartment units, one more than the existing struc-
ture contained. Finally, the court found that
plaintiff had satisfied the requirements of the Sound
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Housing Law (L 1974, ch 1022, as amended by L
1975, ch 360, codified at Administrative Code §
26-408 [b] [5]) by demonstrating that there was no
“reasonable possibility that [he could] make a net
annual return of [8 1/2%] of the assessed value of
the subject property” and that he had not intention-
ally mismanaged *764 the property in order to im-
pair its ability to earn such a return.

Accordingly, the court held that, subject to his ob-
taining the necessary Building Department ap-
provals (see,Administrative Code § 26- 408 [b] [4]
[d]; § 26-511 [c] [9]) and his formal offer of suit-
able relocation stipends to the tenants (see,9
NYCRR 2524.5 [c]), plaintiff was entitled (1) to be
relieved of his statutory duty to give renewal leases
to the rent-stabilization tenants, (2) to be issued cer-
tificates of eviction for the existing rent-control ten-
ants, (3) to be issued no-harassment certificates by
HPD under local zoning regulations for the Clinton
Hill District and (4) to “take any and all appropriate
steps” to evict the rent-control and rent-sta-
bilization tenants. The court also granted plaintiff
relief in the article 78 proceeding by permanently
enjoining DHCR from taking further action against
him in connection with the pending harassment
charges. After consolidating the declaratory judg-
ment action with the article 78 proceeding for the
purpose of argument alone and after granting DH-
CR permission to intervene in the action, the Ap-
pellate Division affirmed each of these rulings. The
court subsequently granted the unsuccessful appel-
lants leave to take a further appeal, certifying the
following question of law: “Were the order and
judgment of the Supreme Court, as affirmed by this
Court, properly made?” We now reverse.

A building owner's right to evict tenants protected
by the New York City rent control laws is governed
by section 26-408 of the Administrative Code of
the City of New York. Section 26-408 (a) lists sev-
en grounds for evicting rent-control tenants “for
cause” (Administrative Code § 26-408 [a] [1]-[7]),
and section 26-408 (b) delineates the other circum-

stances in which owners of rent-controlled apart-
ment units may regain possession, including situ-
ations where the owner has an “immediate and
compelling need [to recover the premises] for his or
her own personal use” or wishes to regain control
of a unit that has been sublet (id.,§ 26-408 [b] [1],
[2]). Also included in this category are situations in
which the owner plans an immediate “substantial”
renovation or complete demolition of the building
(id.,§ 26-408 [b] [3], [4]).

Where a section 26-408 (b) eviction is sought, the
landlord must apply for and obtain a “certificate of
eviction,” which *765 “the city rent agency [now
the DHCRFN2] shall issue ... in accordance with its
rules and regulations” (id.,§ 26-408 [b] [emphasis
supplied]). When the specific ground for eviction is
the owner's “good faith” intention to demolish the
building, a certificate cannot be issued unless “[the]
agency determines” that the new building will con-
tain a greater number of apartment units than the
demolished building,FN3 “[the] agency determines
that the issuance of such certificate is not inconsist-
ent with the purpose” of the rent control laws and
the owner complies with the agency's regulations
regarding relocating tenants and furnishing appro-
priate stipends for that purpose (id.,§ 26- 408 [b]
[4] [a]-[d]). The Sound Housing Law adopted in
1974 (L 1974, ch 1022) also requires a landlord
seeking to withdraw a rent-controlled unit from the
marketplace to satisfy the agency that “there is no
reasonable possibility that the landlord can make a
net annual return of [8 1/2%]” (id.,§ 26-408 [b] [5]
[a]), and the landlord must obtain “prior written ap-
proval” by the agency if an existing tenant is to be
evicted (id.,§ 26-408 [j] [1]).

FN2See, L 1983, ch 403, §§ 22, 31.

FN3 There is no minimum requirement for
the number of additional units in the new
structure if the landlord can show that “the
cost of removing [existing health and
safety] violations would be substantially

78 N.Y.2d 755 Page 7

78 N.Y.2d 755
(Cite as: 78 N.Y.2d 755, 587 N.E.2d 807)

© 2009 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012997&DocName=9NYADC2524.5&FindType=L
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1012997&DocName=9NYADC2524.5&FindType=L


equal to or would exceed the assessed
valuation of the structure” (Administrative
Code of City of New York § 26-408 [b] [4]
[a]). In all other cases, the new building
must contain at least 20% more units. Oth-
er conditions for the issuance of a certific-
ate of eviction for a planned demolition in-
clude the landlord's having obtained the
necessary approvals for the new construc-
tion and a determination by DHCR that the
certificate would not be “inconsistent with
the purposes” of the rent-control laws
(id.,§ 26-408 [b] [4] [d]).

The Rent Stabilization Code contains analogous
rules requiring determinations by DHCR before a
landlord may withdraw the protected apartment
units from the market and demolish the building (9
NYCRR 2524.5 [a] [2]). Finally, both the New
York City rent control law and the Rent Stabiliza-
tion Code give DHCR the responsibility of adjudic-
ating claimed violations of the rules prohibiting
landlords from harassing tenants to induce them to
leave their apartments (Administrative Code §
26-413 [b] [2]; § 26-412 [d]; § 26-516 [c]; see
also,9 NYCRR 2526.2 [c] [2]; id., part 2206). The
harassment question is one that must also be con-
sidered by HPD, under the Special Clinton District
Provisions of the City Zoning Resolution (NY City
Zoning Resolution §§ 96- 109, 96-110).

It is clear beyond question that the Legislature in-
tended disputes over a landlord's right to demolish a
regulated building *766 to be adjudicated by the
DHCR and, to a lesser extent, HPD. The question
presented here, which in this instance is dispositive,
is whether by virtue of its constitutional role as a
court of general original jurisdiction, the Supreme
Court has concurrent authority to adjudicate such
disputes.

Article VI, § 7 of the NY Constitution establishes
the Supreme Court as a court of “general original
jurisdiction in law and equity” (NY Const, art VI,

§7 [a]). Under this grant of authority, the Supreme
Court “is competent to entertain all causes of action
unless its jurisdiction has been specifically pro-
scribed” (Thrasher v United States Liab. Ins. Co.,
19 NY2d 159, 166), and to that extent its powers
are “unlimited and unqualified” (Kagen v Kagen,
21 NY2d 532, 537).

However, as all parties agree, rent-control and rent-
stabilization disputes are a modern legislatively cre-
ated category not encompassed within the tradition-
al categories of actions at law and equity referred to
in section 7 (a) of article VI of the NY
Constitution(see generally, Langerman v Langer-
man, 303 NY 465). Thus, the Supreme Court's au-
thority in this case depends on the reach of section
7 (b) of article VI, which provides: “If the legis-
lature shall create new classes of actions and pro-
ceedings, the supreme court shall have jurisdiction
over such classes of actions and proceedings,” even
though “the legislature may provide that another
court or courts shall also have jurisdiction and that
actions and proceedings of such classes may be ori-
ginated in such other court or courts.”

It has been held that the “new class of actions and
proceedings” to which article VI, § 7 (b) specific-
ally refers are those which were unknown at com-
mon law and therefore would otherwise be outside
the general jurisdiction continued and preserved by
section 7 (a)(Matter of Seitz v Drogheo, 21 NY2d
181;Kagen v Kagen, 21 NY2d 532, 536-
537,supra). However, it has never been suggested
that every claim or dispute arising under a legislat-
ively created scheme may be brought to the Su-
preme Court for original adjudication. To the con-
trary, in Loretto v Teleprompter Manhattan CATV
Corp. (58 NY2d 143, 152-153), this Court observed
that concurrent original jurisdiction is not necessar-
ily conferred on the Supreme Court when the Legis-
lature provides for the adjudication of regulatory
disputes by an administrative agency within the ex-
ecutive branch, as distinguished from a court within
the judicial branch. Indeed, we stated in Loretto
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that there is *767 nothing in article VI, § 7 (b) or
the relevant case law “to suggest that administrative
agencies cannot be given a first instance adjudicat-
ory function, subject to judicial review” (58 NY2d,
at 153,supra; cf., Flacke v Onondaga Landfill Sys.,
69 NY2d 355, 362-363 [Supreme Court does not
have jurisdiction concurrent with that of Depart-
ment of Environmental Conservation with respect
to agency's legislative licensing and regulatory
functions]).

Accordingly, the constitutionally protected jurisdic-
tion of the Supreme Court does not prohibit the Le-
gislature from conferring exclusive original juris-
diction upon an agency in connection with the ad-
ministration of a statutory regulatory program. In
situations where the Legislature has made that
choice, the Supreme Court's power is limited to art-
icle 78 review, except where the applicability or
constitutionality of the regulatory statute, or other
like questions, are in issue (see, e.g., Seawall As-
socs. v City of New York, 74 NY2d 92;520 E. 81st
St. Assocs. v Lenox Hill Hosp., 38 NY2d
525;Niagara Falls Power Co. v Halpin, 267 App
Div 236,affd sub nom.Niagara Falls Power Co. v
White, 292 NY 705).

The only issues raised by plaintiff's complaint were
his satisfaction of the regulatory conditions for ob-
taining certificates of eviction and demolishing a
structure containing protected apartment units. The
earlier described provisions of the rent-control and
rent-stabilization laws demonstrate that the Legis-
lature intended DHCR and HPD to be the exclusive
initial arbiters of whether an owner has, in fact, met
these regulatory conditions. In addition to the many
references to the need to establish the necessary
facts to the agency's satisfaction and the other refer-
ences to determinations and findings by the agency
(Administrative Code § 26-408 [b] [3], [4] [a], [b],
[d]; [5] [a], [b] [i]), the distinction drawn in the
rent-control provisions between eviction proceed-
ings that may be commenced immediately in court,
without prior approval of the DHCR

(Administrative Code § 26-408 [a]), and those that
require agency-issued “certificate[s] of eviction”
(id.,§ 26-408 [b]) evinces a legislative intent to
have issues arising in the latter class of cases de-
termined, in the first instance, by the agency. Simil-
arly, section 26-408 (f), which provides that orders
granting a certificate of eviction “shall be subject to
judicial review only in the manner prescribed by
[State enabling act § 1 (8) (codified at McKinney's
Uncons Laws of NY § 8608) (mandating article 78
review)],” lends further support to the conclusion
that the agency was intended to have *768 exclus-
ive original jurisdiction over these controversies.
That conclusion is also bolstered by the Legis-
lature's authorization to DHCR to continue the
policies of its predecessor (the New York City Con-
ciliation and Appeals Board) (L 1983, ch 403, §§
19, 20), including its practice of adjudicating land-
lords' applications for permission to demolish
buildings subject to the rent-stabilization laws (see,
former Code of Rent Stabilization Association of
New York City, Inc. § 54 [D] [1]; see also,9
NYCRR 2524.5 [a] [2]).

(1, 3) Since concurrent Supreme Court jurisdiction
was not contemplated in this situation and the Con-
stitution does not require it (see, Loretto v Tele-
prompter Manhattan CATV Corp., 58 NY2d 143,
152-153,supra), Supreme Court erred in entertain-
ing plaintiff's claims on the merits. Furthermore,
Supreme Court's consideration of the delays that
purportedly typify the administrative adjudicative
process was inappropriate, since that factor, to the
extent it might ever be relevant at all, would apply
only in the application of the doctrine of “primary
jurisdiction.” That doctrine, which represents an ef-
fort to “co-ordinate the relationship between courts
and administrative agencies,” generally enjoins
courts having concurrent jurisdiction to refrain
from adjudicating disputes within an administrative
agency's authority, particularly where the agency's
specialized experience and technical expertise is in-
volved (Capital Tel. Co. v Pattersonville Tel. Co.,
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56 NY2d 11, 22). While the rule is certainly not
without exceptions, no such exception is possible
where, as here, the agency's original jurisdiction is
exclusive (see, Flacke v Onondaga Landfill Sys.,
supra, at 362).

(2) For all of the foregoing reasons, the Supreme
Court should not have entertained plaintiff's action
for declaratory and related relief in connection with
his efforts to demolish the building. Similarly, it
should not have directed HPD to issue “no harass-
ment” certificates on the basis of its own findings
on the harassment issue or granted plaintiff's ap-
plication in the article 78 proceeding to enjoin DH-
CR's inquiry into the tenants' harassment charges,
since in these circumstances the harassment issue is
one for DHCR and HPD to resolve under their re-
spective enabling provisions. Finally, the Supreme
Court's permanent injunction against the tenants'
and HPD's efforts to remedy Housing Maintenance
Code violations is untenable because it was
premised on factual determinations that the Su-
preme Court had no authority to make. Rather than
adjudicating the controversy, the Supreme Court
*769 should have dismissed the complaint for lack
of subject matter jurisdiction (see, Combustion
Eng'g v Travelers Indem. Co., 53 NY2d 875;cf.,
Lanza v Wagner, 11 NY2d 317, 334;see also, 3
Weinstein-Korn-Miller, NY Civ Prac ¶¶ 3001.13,
3001.18) and dismissed the article 78 petition on
the merits because it sought to enjoin a determina-
tion that was within DHCR's exclusive province.

Accordingly, the order of the Appellate Division
should be reversed, with costs, the complaint and
petition dismissed and the certified question
answered in the negative.

Chief Judge Wachtler and Judges Simons, Kaye,
Alexander, Hancock, Jr., and Bellacosa concur.
Order reversed, etc. *851
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