Select Issues in Representing HPD Supervised
Mitchell-Lama Cooperatives

By Adam Leitman Bailey and Leni Morrison Cummins

New York City Mitchell-Lama
cooperatives provide heavily publicly
subsidized maintenance payments
to those lucky enough to call them
home.! The New York City Mitchell-
Lama program provides 54,000
homes to persons whose financial
circumstances would otherwise
negate such a possibility.? As a result,
Mitchell-Lama cooperatives are
extremely popular and have decade-
long waiting lists. As with many
desirable things in life, corruption
pervades the Mitchell-Lama
process.? In some buildings, illegal
black markets sell apartments for
500 percent higher than maximum
legal sales prices. For example, in
one building we represent, a one-
bedroom apartment is legally sold
for $20,000, but goes for upwards of
$100,000 on the black market. Other
unit owners attempt to make money
on their units by subletting them
or by charging key money upon an
illegal sale.*

The Board of Directors of a New
York City Mitchell-Lama cooperative
is responsible for ensuring that all
its shareholders are legitimate and
comply with title 28, chapter 3 of
the Rules of the City of New York
(the “Mitchell-Lama Rules”).? This
can be a daunting task in that these
buildings consist of hundreds to
thousands of units. Therefore, many
Boards of Directors hire attorneys to
investigate and prosecute illegality
in their cooperatives, including
non-payment of maintenance, false
claims to succession rights, non-
primary residence, illegal sublets, and
falsification of documents.

Fraud claims, which include,
but are not limited to, forged birth
certificates, cooked-up tax returns,
false forms of identification, fake
nationality papers, and sham bank
accounts, are complex to battle. To

prove the fraud, the law firms that
the Board of Directors hire need to
have the sophistication and expertise
to hunt down the truth and to ensure
the sanctity of maintaining affordable
housing in New York City.

Non-Payment of Maintenance

The Board of Directors assesses
and calculates maintenance based on
household composition and income,
as reported on Household Income
Affidavits.® The Board must verify
the accuracy of Household Income
Affidavits by comparing income
stated on each affidavit with the
income stated on each occupant’s
certified tax return.” If shareholders
do not submit their Household
Income Aft davits or certified tax
returns in a timely manner, the
regulations require the Board to
apply a rent surcharge. The Board’s
attorneys verify that the Board is
assessing the proper maintenance,
and will commence proceedings
against shareholders who do not
pay their maintenance. In most
proceedings involving a New York
City Mitchell-Lama cooperative,
the Board attorneys must first
commence proceedings before the
Department of Housing Preservation
and Development (“HPD”) to obtain
a so-called “certificate of eviction”
prior to going to court;® however, for
non-payment of maintenance cases,
attorneys may go directly to civil
court by bringing a summary non-
payment proceeding.’

Succession Rights

To avoid the decade-long
Mitchell-Lama waiting lists, many
prospective shareholders attempt
to establish their right to succeed to
the tenancy of a shareholder who
is deceased or has permanently
vacated the premises.!? Prospective

shareholders will go to great lengths
to prove their right to succeed to a
tenancy. The Board’s attorneys must
know every detail of the Mitchell-
Lama rules and must scrutinize each
and every document the purported
successors submit to make sure

they appear truthful and accurate.
When such documents reveal a facial
anomaly, the Board’s attorneys will
often contact the applicants to resolve
the issue before going to formal
administrative proceedings.

According to title 28 of the
Rules of the City of New York
(“R.C.N.Y.”), section 3-02(p), a
purported successor must establish
the following to prove his or her
right to succeed to a tenancy: (1)
he or she is a family member of a
deceased or vacated shareholder
or a person with a financial and
emotional interdependence with a
shareholder of record;" (2) he or she
resided with a shareholder of record
in the premises as their primary
residence for at least two years
prior to the death of a shareholder
of record (or permanent vacating
of the apartment), or at least one
year if the remaining occupant is a
senior or disabled; and (3) he or she
appeared on at least the last two
Household Income Affidavits the
shareholder of record submitted
prior to the shareholder’s death
(or permanent vacating of the
apartment).!2 If the years in question
are prior to 2003, HPD will view the
Household Income Affidavits only as
an indicating factor of residence and
will not view them as dispositive of
residence or lack thereof.!?

The first requirement of R.C.N.Y.
section 3-02(p), requires a minimum
familial relationship.!* Section
3-02(p)(2)(ii) defines “family” as
“husband, wife, son, daughter,
stepson, stepdaughter, including
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any adopted children, father,
mother, stepfather, stepmother,
brother, sister, nephew, niece, uncle,
aunt, grandfather, grandmother,
grandson, granddaughter, father-in-
law, mother-in-law, son-in-law, or
daughter-in-law.”1>

The rules also include a
codification of the expanded
definition of family from Braschi v.
Stahl Associates Company.'® “Family”
also includes those people who can
prove an “emotional and financial
commitment and interdependence”
between themselves and a
shareholder of record.'” No single
factor is determinative, but HPD
will review the following factors:
longevity of the relationship, shared
payment of expenses or bills, joint
ownership of bank accounts or joint
credit cards, engaging in family
activities together, executed wills
in each other’s names, holding
themselves out as family members,
regularly performing family
functions, and engaging in patterns
of behavior showing emotional
commitment.!® These criteria
require that the parties acted like
family, but not necessarily that their
relationship was spouse-like or that
the parties had any particular sexual
orientation.!”

When a Board alerts its attorneys
that an occupant’s claim to succession
rights may be illegal, attorneys must
investigate to confirm or refute
the illegality.?’ In this regard, it is
important to realize that the goal
is only the supervising agency’s
satisfaction that the Mitchell Lama’s
management is making appropriate
efforts to limit the governmental
benefits it administers to those who
are genuinely entitled to them, which
keeps those benef ts flowing to the
entire complex, including those
for whom there is no question that
they are duly qualified.?! HPD will
therefore make frequent inquiries
to ascertain that the Board and its
attorneys are employing appropriate
levels of diligence. Therefore, the
Board’s attorneys’ single most
important job in preserving the
Mitchell-Lama development’s

subsidies is to keep HPD satisfied
that the Board is acting vigilantly to
limit the development’s occupants to
those who are legally entitled to be
such.

Therefore, in succession cases,
attorneys first send a demand letter
to the purported successor at the
address of the premises requesting
that he or she submit documents to
prove within a reasonable period
from the date of the letter (a two-
week period is advisable) his or her
right to succeed to the tenancy.??
HPD views the following documents
as proof of requisite relationship
and residence: certified birth
certif cates, certified tax returns, and
W-25.2 HPD views the following
documents as merely indicative (but
not dispositive) proof of requisite
relationship and residence: church
or temple records, expired or current
driver’s licenses, expired or current
passports and passport applications,
documents relating to voter
registration, past or current library
cards, documents relating to health
club membership, documents relating
to any purchase or lease of a motor
vehicle, credit card and bank account
statements.?*

Attorneys should engage in
further due diligence to ensure
the legitimacy of documents
they receive from purported
successors. With regard to foreign
birth certificates, attorneys should
take special care to ensure that
translated birth certificates are
legitimate (not forgeries) and that
they correspond to certified birth
certificates from the corresponding
foreign country. Where the attorney
doubts the genuineness of the
birth certificate, he or she is well
advised to consult an independent
translator.®> Attorneys should also
do a database search for both the
shareholders of record and the
purported successors to determine
a history of residences,?® and verify
the death of those allegedly deceased
record shareholders. Attorneys
will also consider hiring a private
investigator to perform a detailed
analysis and report on the purported

successor and record shareholders to
determine familial relationship and
cohabitation.?”

Once the attorneys have
established that succession does not
appear proper under the rules, they
must send a Denial of Succession
Rights letter to the purported
successor and send a copy to HPD.%
Upon receipt, HPD will send a letter
to both the purported successor and
the attorney requesting that both
parties submit the documentary
proof of each party’s position. The
HPD Hearing Officer will then
independently review the documents
submitted by both sides and make
a decision.?” The Hearing Officer’s
decision will either be a denial
of succession rights, which will
include a Certificate of Eviction, or
a decision not to deny succession
rights.3Y If the Hearing Officer
decides to deny succession rights and
issues a Certificate of Eviction, the
attorneys must then bring an eviction
proceeding in Housing Court based
on the Certificate of Eviction.’! If
the Hearing Officer decides not to
deny succession rights, the attorney
may appeal the decision through
a CPLR Article 78 proceeding?? or
request that succession rights be
granted through HPD’s division of
Administrative Services. If HPD’s
division of Administrative Services
determines that the purported
successor has succession rights, the
Board may reissue the stock in the
successor’s name.? If it does not,
the attorney is essentially forced to
commence an Article 78 proceeding
because HPD has simultaneously not
denied succession, but has refused
to grant it. Fortunately, such events
are indeed rare. In actual practice,
HPD generally gives the attorneys
substantial cooperation in advising
what must be done to get all the right
pegs into the right holes.

Non-Primary Residence and
lllegal Sublet Cases

A shareholder of a Mitchell-Lama
cooperative must maintain the
cooperative apartment as a pri-
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mary residence.3* R.C.N.Y. section
3-02(n)(4) states: “It is required

that the apartment of the tenant/
cooperator be at initial occupancy
and continue to be his or her primary
place of residence.”*® In addition,
R.C.N.Y. section 3-02(n)(3) states: “No
tenant/cooperator may accept any
consider-ation or thing of value from
a guest, invitee or other occupant

in exchange for occupancy, whether
temporary or permanent, unless such
person is listed on the application,
income aft davit or re-certification

of the tenant/cooperator and the
tenant/ cooperator continues to
maintain the apartment as his or her
primary residence.”%®

To build a case against a
shareholder for non-primary
residence or illegal sublet, the
attorneys must once again begin with
fact-finding. The attorneys should
begin by searching investigative
databases to conf rm identified
alternative addresses for the record
shareholders and to ascertain or
confirm the names of the possible
illegal subtenants.3” In addition,
to gather further evidence and
information to establish their
case, attorneys should hire private
investigators to engage in undercover
investigation.?® Attorneys should
also send a letter to the shareholder
requesting proof that he or she
maintains the cooperative apartment
as a primary residence, sending the
letter both to any identified alternate
addresses and the address of the
premises.® Attorneys should also
send a letter to any identified illegal
subtenants or to any unidentified
occupants because an illegal occupant
may respond to the letter with proof
of the illegal occupancy without
realizing the purpose of the letter,
thereby proving the case against the
shareholder.

If the shareholder submits
documentation in an effort to prove
that the premises are a primary
residence, attorneys should carefully
scrutinize the documents to look
for possible fraud on the part of the

shareholder.* Indicators of possible
fraud include: (1) the shareholder
submits ancillary documents (e.g.,
magazines or advertisements mailed
to the residence in the shareholder’s
name), but nothing dispositive of
residency (i.e., such as certified

tax returns or W-2s); or (2) the
shareholder submits bank account or
credit card statements that have very
little activity or low balances.

Once the attorneys have
acquired ample proof of non-primary
residence or illegal sublet and have
given the shareholder at least two
weeks to submit documentation,
they may bring an action against
the shareholder. According to
R.C.N.Y. sections 3-18(a)(2) through
(3)(@i), the attorneys must send the
shareholder a Notice of Intention to
Terminate Lease and Preliminary
Notice of Grounds for Eviction
(“Notice of Intention to Terminate”)
by hand-delivery to the shareholder
or to a person of suitable age and
discretion at the premises.*! Pursuant
to R.C.N.Y. section 3-18(a)(1), the
attorneys must also serve the Notice
of Intention to Terminate by either
t rst-class and certified or registered
mail, with return receipt requested.?

Once the attorneys have served
the Notice of Intention to Terminate,
and ten days have passed, the
attorneys must provide HPD with
proof that justifies eviction, together
with an affidavit stating that the
attorneys effectuated service of the
Notice of Intention to Terminate
upon the shareholder, as mandated
by R.C.N.Y. section 3-18(a).*3 The
attorneys may then schedule a
Hearing with HPD and, having
done so, must serve the Notice
of Hearing upon the shareholder
at the address of the premises
using the same methods of service
used for the Notice of Intention to
Terminate.** The attorneys should
give the shareholder sufficient
notice in advance of the Hearing to
allow the shareholder to arrange
scheduling without an excuse for
an adjournment or worse, a default.
While the statute does not prescribe

a set amount of time to provide, it
is advisable to allow ample time to
close out tenant-generated delays.

HPD conducts the initial Hearing
in the form of a conference. Officially,
the role of the Board’s attorney
attending the Hearing is to explain
the Housing Company’s position.
However, the Board’s attorney should
use the Hearing as an opportunity
to: (i) establish admissions from the
shareholder by asking appropriate
questions about the location of the
actual residence, and who, if anyone,
is residing in the Mitchell-Lama
premises; and (ii) settle the case by
giving the shareholder a few months
to vacate the premises. To encourage
settlement, the attorney should
inform the shareholder of R.C.N.Y.
section 3-06(A)(2), which allows a
Board to deduct from a shareholder’s
equity investment in the cooperative
any legal fees incurred on its behalf
in bringing a proceeding against a
shareholder.*> Otherwise, long HPD
hearings, followed by Housing Court
proceedings, will likely exhaust the
equity. Understanding this, a logical
shareholder will seriously consider
settlement.

If the Board'’s attorney does
not settle the case at the initial
Hearing, the Hearing Officer will
schedule a formal hearing.*® At
the hearing, the Board’s attorney
must establish a prima facie case
against the shareholder, but the
Hearing Officer is not bound by the
rules of evidence.*” According to
R.C.N.Y. section 3-18(b), the Hearing
Officer may accept any evidence
deemed relevant and material.*®
This routinely includes hearsay, but
rarely third-hand hearsay. If the
Hearing Officer decides against the
shareholder, the Hearing Officer will
include the issuance of a Certificate of
Eviction in the decision.* The Board’s
attorneys may use the Certificate
of Eviction as incontrovertible
evidence of the illegal occupancy in
a summary holdover proceeding in
Housing Court. The Housing Court
is fairly limited in its determination
to whether service of process was
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correctly done in its proceeding
because the only allowable challenge
to or contradiction of a certificate of
eviction is an Article 78 proceeding.”

Falsification of Documents

Most Mitchell-Lama leases
contain a clause that calls for a
default if a shareholder submits
false documents to the Board or the
managing agent. If a shareholder
falsifies either Household Income
Affidavits (incorrect statements as to
household composition or amount
of income) or lease applications, the
attorneys should immediately send
the shareholder a Notice of Intention
to Terminate for reason of breach
of the lease clause that prohibits
falsification of documents.® The
attorneys should then follow the
same procedures for marshalling
evidence and scheduling hearings
that they use in primary residence
and illegal sublet cases.

Conclusion

Representation of a New York
City supervised Mitchell-Lama
cooperative is a subspecialty all its
own. It is governed entirely by a
set of rules that are generally clear,
except when it comes to figuring
out just how those rules interact
with the summary proceedings
statutes. The great challenge for
an attorney undertaking this kind
of representation is to get the big
picture: the client has relatively
little reason to care in its own right
whether individual cooperators are
abiding by the rules, with the notable
exception of nuisance or other things
that can harm the complex. However,
the client cares a great deal that
HPD sees that the Board is diligently
enforcing the rules. That, therefore, is
the standard: satisfying HPD. While
for other landlord clients, attorneys
should be keeping an eye on the
bottom line, since Mitchell-Lama
complexes are designed to operate
at a tax subsidized loss, maintaining
entitlement to the subsidy is vastly
more important than minimizing
losses.
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without the express written approval of
petitioner and HPD and her intentional
failure to include the other occupants,
or their income, on her annual income
affidavits constituted acts of fraud and/
or illegality that were not curable).

See R.C.N.Y. tit. 28, ch. 3, § 3-18(a)(2).
See id.

See id. §§ 3-18 (a), (b).

See id. § 3-18 (b).

See generally Greystone Mgmt. v.
Conciliation & Appeals Bd. of N.Y., 94
A.D.2d 614, 462 N.Y.5.2d (1st Dep’t 1983).

See R.C.N.Y. tit. 28, ch. 3, § 3-18 (b).

See id. (“The hearing officer may accept
any evidence which he or she deems to
be relevant and material.”).

See id.

See id. § 3-18(a) (“[N]o eviction
proceeding based upon a holdover or

a breach of the terms of the lease or
occupancy agreement shall be initiated
by a housing company against a
residential tenant/cooperator without
the issuance of a certificate of eviction by
HPD following an administrative hearing
by an HPD designated hearing officer.”).

See R.C.N.Y. tit. 28, ch. 3, § 3-18 (c).

See N.Y. ADMIN. CODE tit. 9, ch. 4, §§ 1727-
5.3 (a)(7), (8)(b)(2) (2010) (LEXIS); see
generally Hochhauser v. N.Y. City Dep’t
of Hous. Pres. & Dev., 48 A.D.3d 288, 288,
853 N.Y.S.2d 22, 23, 2008 N.Y. Slip Op.
1414 (1st Dep’t 2008).

Adam Leitman Bailey is the

founding partner of Adam Leitman
Bailey, P.C. and Leni Morrison
Cummins, an associate at the firm,
focuses on condominium and
cooperative litigation and corporate
representation.

NYSBA N.Y. Real Property Law Journal | Spring/Summer 2011 | Vol. 39 | No. 2

13



