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SUMMARY

Appeal, by permission of the Appellate Division of
the Supreme Court in the First Judicial Department,
from an order of that Court, entered July 23, 1998,
which (1) reversed, on the law, an order and judg-
ment (one paper) of the Supreme Court (Elliott
Wilk, J.), entered in New Y ork County, insofar as it
awarded defendant the sum of $526,650.68 in in-
terest on escrowed rent payments, (2) vacated the
interest award, and (3) remanded the matter for a
computation of the interest due. The following
question was certified by the Appellate Division:
“Was the order of this Court, which reversed the or-
der and judgment (one paper) of the Supreme
Court, properly made?’

Graubard Mollen Horowitz Pomeranz & Shapiro v
600 Third Ave. Assocs., 252 AD2d 453, reversed.

HEADNOTE
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Landlord and Tenant--Yellowstone Injunction-
-Interest on Rent Arrears

In a commercia landlord-tenant dispute in which
the landlord prevailed, a condition of the Yellow-
stone injunction secured by the tenant (see, First
Natl. Stores v Yellowstone Shopping Ctr., 21 NY 2d
630) which required the tenant to make payments
into an escrow account did not nullify the lease pro-
vision requiring the timely payment of rent and the
accrual of interest on late payments. A Yellowstone
injunction merely stops the running of the applic-
able cure period in order to prevent a forfeiture of a
tenant's leasehold interest; it does not nullify the
remedies to which a landlord is otherwise entitled
under the parties' contract. A monthly sum equal to
al rent due under the lease was deposited into the
escrow fund; rental payments were not made and
the landlord was denied the use of the money for
over two years. Accordingly, fairness dictates that
the landlord receive interest due under the lease for
late payments; otherwise, the landlord, although
victorious, would suffer a substantial financial 10ss.
A condition imposed along with a Yellowstone in-
junction has no bearing on the underlying rights of
the parties, and the tenant was always obligated to
comply with the provisions of the lease, despite the
court order. The point of reference for defining the
rights of the parties is not the court order; it is the
lease, and the injunction did not supersede the lease
provision calling for interest on rent arrears in the
event of a default.

TOTAL CLIENT SERVICE LIBRARY REFER-
ENCES
Am Jur 2d, Landlord and Tenant, § 713.*509

NY Jur 2d, Landlord and Tenant, 88 250, 256, 364,
768.

NY Real Prop Serv, 88 71:30-71:32.
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See ALR Index under Injunctions; Interest on
Money; Landlord and Tenant; Rent.

POINTS OF COUNSEL

Borah, Goldstein, Altschuler & Schwartz, P. C.,
New York City (Jeffrey R. Metz and Steven L.
Schultz of counsel), for appellant.

I. The grant of Yellowstone relief to the firm did not
vitiate 600 Third Avenue Associates (Associates)
monetary remedies under the lease. (Post v 120 E.
End Ave. Corp., 62 NY2d 19;225 E. 36th . Gar-
age Corp. v 221 E. 36th Owners Corp., 211 AD2d
420;Waldbaum, Inc. v Fifth Ave. of Long Is. Realty
Assocs., 85 NY2d 600;Titleserv, Inc. v Zenobio,
210 AD2d 311;Sportsplex of Middletown v Catskill
Regional Off-Track Betting Corp., 221 AD2d
428,61 W. 62nd Owners Corp. v Harkness Apt.
Owners Corp., 173 AD2d 372.)

Il1. Associates is entitled to the full relief sought on
its monetary counterclaims. (Backer Mgt. Corp. v
Acme Quilting Co., 46 NY2d 211;Schmidt v Mag-
netic Head Corp., 97 AD2d 151;Rodolitz v Neptune
Paper Prods., 22 NY2d 383;Seifert, Hirshorn &
Packman v Insurance Co., 36 AD2d 506;Aloi v
Board of Educ.,, 81 AD2d 874;Satt v Satt, 64
NY2d 966;Delulio v 320-57 Corp., 99 AD2d
253;Kooperman v Picoult, 41 AD2d 980;Solow v
Wellner, 86 NY2d 582;H & Y Realty Co. v Baron,
193 AD2d 429.)

Graubard Mollen & Miller, New York City (C.
Daniel Chill, Elaine M. Reich and Scott E. Mollen
of counsel), respondent pro se.

I. Once the IAS Court mandated as a condition of
the injunction that the rent be placed in escrow, ten-
ant's obligation to pay the rent directly to landlord
was superseded, as a matter of law, and tenant was
not in default of the rent obligation under the lease
so long as the escrow was extant. (Physicians Plan-
ning Serv. Corp. v 292 Estates, 88 AD2d
852;Wuertz v Cowne, 65 AD2d 528;Bennigan's of
N. Y. v Great Neck Plaza, 223 AD2d 615;ports-
plex of Middletown v Catskill Regional Off-Track
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Betting Corp., 221 AD2d 428;61 W. 62nd Owners
Corp. v Harkness Apt. Owners Corp., 173 AD2d
372, 78 NY2d 1123;Clark v Bininger, 75 NY
344;First Natl. Stores v Yellowstone Shopping Cir.,
21 NY2d 630, 22 NY2d 827;Russell Hardware &
Implement Mfg. Co. v Utica Drop Forge & Tool
Co., 195 NY b54;Carpenter v Osborn, 102 NY
552.)11. Landlord *510 is equitably estopped from
claiming breach of lease by reason of rent payments
to the escrow account. (Triple Cities Constr. Co. v
Maryland Cas. Co., 4 NY 2d 443;Nassau Trust Co.
v Montrose Concrete Prods. Corp., 56 NY2d 175,
57 NY2d 674;Prager v New Jersey Fid. & Plate
Glass Ins. Co., 245 NY 1;Selinger v Selinger, 232
AD2d 471;Agostini v State of New York, 255 App
Div 264.)

[11. Tenant's liability to defendant for the prelimin-
ary injunction is limited to the undertaking for the
injunction which is the amount of rent plus accu-
mulated actual interest in the escrow account and
landlord cannot obtain any greater damages. (Mar-
golies v Encounter, Inc., 42 NY2d 475;Preston
Corp. v Fabrication Enters., 68 NY 2d 397;City of
Yonkers v Federal Sugar Ref. Co., 221 NY 206,
222 NY 586;Post v 120 E. End Ave. Corp., 62
NY2d 19)IV. To adopt landlord's argument and
overturn the Court below would set a precedent that
wreaks havoc in thousands of landlord-tenant cases.
V. Reliance by the landlord on Waldbaum, Inc. v
Fifth Ave. of Long Is. Realty Assocs.(85 NY 2d 600)
is misplaced. (First Natl. Stores v Yellowstone
Shopping Ctr., 21 NY 2d 630;Mann Theatres Corp.
v Mid-Island Shopping Plaza Co., 94 AD2d 466, 62
NY2d 930;Titleserv, Inc. v Zenobio, 210 AD2d
311.)VI. Contrary to landlord's claim, the Court be-
low's opinion is not internally inconsistent and does
not conflict with its earlier decision in this case.

OPINION OF THE COURT

Wesley, J.

This appeal, which arises from a protracted land-
lord-tenant dispute, asks us to re-examine the
nature, scope and effect of a Yellowstone injunc-
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tion. Plaintiff is a law firm located in New York
City. The firm's predecessor entered into a commer-
cial lease in July 1984 with defendant (Associates),
the owner of a building located at 600 Third Aven-
ue in Manhattan. Paragraph 45 of the |ease states:

“If any monies owing by Tenant under this Lease
are paid more than ten (10) days after the date such
monies are payable pursuant to the provisions of
this Lease, Tenant shall pay Landlord interest there-
on, at the then maximum legal rate, for the period
from the date such monies were payable to the date
such monies are paid.”

The parties modified several provisions of the lease
in January 1992 to provide for an adjustment in
rent. The firm additionally *511 negotiated a provi-
sion to the effect that neither it nor any of its indi-
vidual partners could be held liable to Associates
for any money judgment obtained against the firm
in connection with its tenancy. Concomitantly, the
parties added a lease provision that requires the
firm to maintain a letter of credit in the amount of
$1,000,000 and to replenish the letter of credit
when necessary.

Associates undertook an elevator renovation project
in 1992. In March 1993 the firm began to withhold
its monthly rent because of the alleged failure of
Associates to repair and maintain the building elev-
ators. The firm contended that the elevator service
restricted its access to the building and that it was
therefore partially evicted from its space.

Associates satisfied the firm's rent obligations by
drawing on the $1,000,000 letter of credit on
November 19, 1993, and again on February 18,
1994. Despite the lease provision requiring the firm
to maintain the $1,000,000 security balance and As-
sociate's notification to the firm of this obligation,
it failed to do so. By Notice to Cure dated February
24, 1994, Associates advised the firm that it was in
default of its leasehold obligations by failing to
maintain the required security.

Page 3

Shortly thereafter the firm commenced an action in
Supreme Court and sought a declaration that its ob-
ligation to pay rent was suspended due to the partial
eviction, and that by drawing down on the letter of
credit Associates had exhausted its remedies under
the lease. Associates answered and interposed sev-
eral counterclaims. Associates contended that the
firm was, and continued to be, obligated to pay rent
under the terms of the amended lease and that in-
terest accrued on late rent payments pursuant to the
lease.

The firm simultaneously made a motion for a Yel-
lowstone injunction. During oral argument on the
motion, the court explored with counsel the prob-
lems associated with issuing a Yellowstone injunc-
tion, the firm's obligation to pay rent under the
lease and Associates entitlement to interest on late
rent payments. Counsel for Associates also ex-
pressed concern about the prospect of a long and
drawn out lawsuit during which his client would
not receive any rent. The court ultimately granted
the Yellowstone injunction, directed that the firm
deposit its accrued arrears in a jointly held escrow
account and ordered that the firm deposit monthly a
sum equal to the rent into the account.

For the next two years Associates received no rent-
al payments from the firm; the escrow account grew
to more than *512 $3,000,000. In May 1996 Su-
preme Court ordered the firm to pay Associates
75% of the rent invoiced for May 1996 and to de-
posit the remainder in the escrow account. In July
1996 the court ordered the same payments for June
and prospectively throughout the course of the litig-
ation. The court also directed that $109,000 be re-
leased to Associates from the escrow account for
June 1996 and each successive calendar month
while the case was litigated.

The firm appealed to the Appellate Division, ar-
guing that Associates could not receive any rental
payment during the litigation due to “an open court
stipulation.” The Appellate Division rejected that
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argument, holding that Supreme Court properly ex-
ercised its discretion in modifying a condition upon
which plaintiff was granted a Yellowstone injunc-
tion (Graubard Mollen Horowitz Pomeranz & Sha-
piro v 600 Third Ave. Assocs., 234 AD2d 49). The
firm's attempt to appeal that decision to this Court
was dismissed as nonfinal (Graubard Mollen
Horowitz Pomeranz & Shapiro v 600 Third Ave.
Assocs., 89 NY 2d 1086).

In July 1996, in response to another motion by the
firm, Associates cross-moved for summary judg-
ment dismissing several causes of action in the
amended complaint. Supreme Court dismissed the
firm's partial eviction claim and held that it was re-
quired to replenish the letter of credit. The court
noted that Associates was justified in drawing on
the letter of credit due to the firm's failure to make
timely rental payments. The firm again appealed,
and the Appellate Division again affirmed, noting
that “plaintiff's obligation to pay rent was never
suspended” (Graubard Mollen Horowitz Pomeranz
& Shapiro v 600 Third Ave. Assocs., 240 AD2d
161).

While that appeal was pending before the Appellate
Division, Associates moved in Supreme Court for
summary judgment on several of its counterclaims,
for vacatur of the Yellowstone injunction, and for
release of the escrow account. At that time, the out-
standing rental arrears through October 31, 1996
totaled $3,213,661.60 and interest due under para-
graph 45 of the lease totaled $514,947.62.FN1AS—
sociates argued that once the issue of the default
was fully litigated and decided adversely to the
firm, the Yellowstone injunction was no longer ne-
cessary. Associates took the position that the firm
risked the consequences *513 of the applicable
lease clause (and mandated statutory provisions for
an award of interest) by making a purposeful de-
cision to withhold rent payments. The firm
countered that its liability was limited to the under-
taking required by the court as a condition of the in-
junction.
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FN1 Interest grew to $526,650.68 by the
time of entry of the order and judgment of
the Supreme Court. The parties do not dis-
pute the amount of arrears or interest due
on arrears under the lease.

Thetrial court rejected the firm's arguments. It con-
cluded that since the parties had litigated the pro-
priety of the Notice to Cure, there was no basis to
continue the Yellowstone injunction and granted
Associates requested relief--both rent and interest
owed under the lease.

The firm appealed to the Appellate Division, solely
on the issue of interest. The Appellate Division,
with one Justice dissenting, reversed the order and
vacated the award of interest granted by Supreme
Court (252 AD2d 453). The magjority determined
that the Yellowstone escrow condition nullified the
lease provision requiring the timely payment of rent
and its consequences. The dissenting Justice con-
cluded that the majority misapplied the Yellowstone
doctrine and improperly deprived Associates of
monetary damages provided to it by the lease in the
event of default.

Associates moved before the Appellate Division for
reargument and/or for leave to appeal to this Court.
The Appellate Division denied reargument, but cer-
tified the following question to this Court: “Was the
order ... which reversed the order and judgment ...
of the Supreme Court, properly made?’ We answer
that in the negative, and reverse the order below.

Analysis

In order to properly understand the nature and
scope of a Yellowstone injunction we revisit the de-
cision that gave it life. First Natl. Stores v Yellow-
stone Shopping Ctr. (21 NY 2d 630) involved a con-
troversy between a landlord and a commercia ten-
ant over who was to bear the expense of a sprinkler
system required by the New Y ork City Fire Depart-
ment. The landlord contended that the cost properly
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belonged to the tenant. When the tenant did not
comply with the Fire Department order, the land-
lord gave the tenant written notice to cure pursuant
to the lease. On the last day of the cure period the
tenant commenced an action for a declaratory judg-
ment, but did not obtain a temporary restraining or-
der. Thus the lease terminated long before the dis-
pute was resolved. This Court held that it was
powerless to revive the expired lease under the cir-
cumstances presented (see generally, First Natl.
Stores v Yellowstone Shopping Ctr., 21 NY2d
630;Post v 120 E. End Ave. Corp., 62 NY2d 19,
24-25).*514

While seemingly unremarkable, the Yellowstone
case usheredinanew eraof commercial landlord-ten-
ant law in New York State. As a result of this de-
cision, tenants developed the practice of obtaining a
stay of the cure period before it expired to preserve
the lease until the merits of the dispute could be re-
solved in court (Post v 120 E. End Ave. Corp.,
supra, at 25). These injunctions have become com-
monplace, with courts granting them routinely to
avoid forfeiture of the tenant's substantial interest
in the leasehold premises (id.).Yellowstone gave
rise to a creative remedy for tenants when confron-
ted with a tangible threat of |ease termination.

A Yellowstone injunction maintains the status quo
so that a commercia tenant, when confronted by a
threat of termination of its lease, may protect itsin-
vestment in the leasehold by obtaining a stay tolling
the cure period so that upon an adverse determina-
tion on the merits the tenant may cure the default
and avoid a forfeiture. The party requesting a Yel-
lowstone injunction must demonstrate that:

“(1) it holds a commercia lease; (2) it received
from the landlord either a notice of default, a notice
to cure, or athreat of termination of the lease; (3) it
requested injunctive relief prior to the termination
of the lease; and (4) it is prepared and maintains the
ability to cure the alleged default by any means
short of vacating the premises’ 36th . Garage
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Corp. v 221 E. 36th Owners Corp., 211 AD2d 420,
421).

These standards reflect and reinforce the limited
purpose of a Yellowstone injunction: to stop the
running of the applicable cure period (Post v 120 E.
End Ave. Corp., supra, at 25).

The firm contends (and the Appellate Division ma-
jority apparently agreed) that the rent deposits at is-
sue were paid by the tenant pursuant to the terms of
the court order, not the lease, and therefore the
lease provision is inapposite. That argument misses
the point. Contrary to the firm's characterization of
the escrow fund, a monthly sum equal to all rent
due under the lease was deposited. Rental payments
were not made and Associates was denied the use
of the money for over two years.

In Waldbaum, Inc. v Fifth Ave. of Long Is. Realty
Assocs.(85 NY 2d 600), we examined the nature of
the parties' rights under a Yellowstone injunction.
We reiterated that a Yellowstone injunction stays
only the landlord's termination of a leasehold *515
while the propriety of the underlying default is lit-
igated. Significantly, a Yellowstone injunction does
not nullify the remedies to which alandlord is oth-
erwise entitled under the parties' contract:

“The Yellowstone injunction only served to forestall
defendant from prematurely canceling the lease
during its initial term ... The injunction could not,
in and of itself, relieve plaintiff of the necessity of
complying with the condition precedent to renewal
set forth in the lease” (85 NY 2d, at 606).

Waldbaum clearly indicates that the firm always
was obligated to comply with the provisions of the
lease, despite the court order. Conditions placed
upon the grant of a Yellowstone injunction do not,
contrary to the Appellate Division's reasoni r&%zalter
the rights and obligations of the parties. The
point of reference for defining the rights of the
parties is not the court order; rather, it is the lease
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itself. The Yellowstone injunction at issue here did
not supersede the lease provision calling for interest
on rent arrears in the event of a default. The Yel-
lowstone injunction protected the firm from evic-
tion; it did not rewrite the lease.

FN2 Indeed, the Appellate Division recog-
nized that “plaintiff's obligation to pay rent
was never suspended” by the Yellowstone
injunction in the firm's second appeal
(Graubard Mollen Horowitz Pomeranz &
Shapiro v 600 Third Ave. Assocs., 240
AD2d 161,supra).

Although Yellowstone injunctions historically have
been used to protect tenants from eviction, they
provide a modicum of protection to landlords as
well. The escrow account was simply a condition of
the Yellowstone injunction, much like a bond, to en-
sure that Associates was paid when the day of reck-
oning finally arrived in this protracted litigation. A
condition imposed along with a Yellowstone injunc-
tion has no bearing on the underlying rights of the
parties.

The firm's reliance on City of Yonkers v Federal
Sugar Ref. Co. (221 NY 206) is misplaced. In that
case the Court held that damages caused by an im-
providently granted preliminary injunction are lim-
ited to the amount of the undertaking. The plaintiff
had sought a preliminary injunction to enjoin a pub-
lic nuisance. Its liability for injury caused by the
preliminary injunction was limited to “such dam-
ages, not exceeding a sum, specified in the under-
taking” pursuant to section 620 of the former Code
of Civil Procedure. In this case, there is no statutory
mandate limiting Associates' recovery. Moreover,
the damages *516 in Yonkers resulted from the is-
suance of the injunction, while here, the monies
owed to Associates arise out of non-payment of ac-
crued rent.

Fairness dictates that Associates receive the interest
due under the terms of the lease. To rule otherwise
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would place Associates in an unenviable position.
Though victorious in this litigation, it would never-
theless suffer a substantial monetary loss. In addi-
tion to not receiving rental monies to which it was
entitled for almost two years, Associates would for-
feit interest due under the terms of the lease. Equity
takes a dim view of such a result. When Associates
prevailed, it was entitled to interest as agreed to by
the partiesin their lease.

Accordingly, the order of the Appellate Division
should be reversed, with costs, the order of Su-
preme Court, New York County, reinstated and the
certified question answered in the negative.

Judges Smith, Levine, Ciparick and Rosenblatt con-
cur; Chief Judge Kaye and Judge Bellacosa taking
no part.

Order reversed, etc.*517

Copr. (c) 2009, Secretary of State, State of New
Y ork
N.Y. 1999.
GRAUBARD v 600 THIRD AVE.
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