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Finding Individual Tort Liability 
for Board Members

ecently, the Appellate Division First 
Department, in Fletcher v. Dakota, 

Inc.,1 held that the business judgment 
rule does not protect individual condo 
and co-op board members from personal 
tort liability where a board acting in its 
corporate capacity has acted in bad faith, 
but where it is not alleged that defendant 
board members have committed a tort in-
dependent of the tort committed by the 
board itself. As the court explained, “al-
though participation in a breach of con-
tract will typically not give rise to indi-
vidual director liability, the participation 
of an individual director in a corpora-
tion’s tort is sufficient to give rise to indi-
vidual liability.” In so deciding, the First 
Department expressly overruled its prior 
decision in Pelton v. 77 Park Ave. Condo-
minium,2 which had held to the contrary. 
The court said it wanted to “clear up an 
element of possible confusion in this area 
of law that may arise out of [the Pelton 
decision].” 

In doing so, the First Department 
brought its interpretation of the busi-
ness judgment rule, as applied to condo 
and co-op boards, into alignment with 
its rulings in cases involving business 
corporations. The court noted that “it 
has long been held by this Court that ‘a 
corporate officer who participates in the 
commission of a tort may be held indi-
vidually liable,…regardless of whether 
the corporate veil is pierced,”3 that “[i]
n actions for fraud, corporate officers and 

directors may be held individually liable 
if they participated in or had knowledge 
of the fraud, even if they did not stand 
to gain personally,”4 and that “officers, 
directors and agents of a corporation are 
jointly and severally liable for torts com-
mitted on behalf of a corporation and the 
fact that they also acted on behalf of the 
corporation does not relieve them from 
personal liability.”5

Interestingly, in Stalker v. Stewart 
Tenants Corp.,6 a decision rendered just 
three months before Fletcher, a separate 
First Department panel held that the 
plaintiffs’ complaint stated causes of ac-
tion for housing discrimination against 
the corporate defendant, but that the 
individual board members who had ap-
proved the discriminatory acts of the 
corporation were not themselves subject 
to personal liability. The Stalker court 
stated: “Although allegations of unequal 
treatment of shareholders may be suffi-
cient to overcome the protection afforded 
directors under the business judgment 
rule [for purposes of “board” liability], 
individual directors may not be subject 
to liability absent allegations that they 
committed separate tortious acts.” In-
terestingly, since this decision was from 
a completely different group of Appel-

late Division judges, this decision could 
have an affect on how much credence the 
Fletcher decision receives. 

Impact of ‘Fletcher’

If Fletcher fails to be spurned by the 
Court of Appeals and its progeny of cases 
protecting board members by applying 
the business judgment rule, the decision 
will necessarily impact condo and co-op 
board membership in three ways: first, 
it will have a chilling effect on the will-
ingness of qualified persons to volunteer 
to sit on these boards without compen-
sation; second, it will permit individual 
board members to be personally liable for 
torts committed in their official capacity 
even though they believe they acted in 
good faith within the limits of their board 
authority; and, as discussed below, board 
members will have to serve at risk of in-
curring the costs to defend themselves, 
from charges of unlawful discriminatory 
acts or other bad faith conduct, without 
the protection of insurance.

The plaintiff in Fletcher, an African-
American resident shareholder of The 
Dakota co-op in Manhattan, had ap-
plied for board approval to purchase an 
apartment adjacent to one he owns for 
the purpose of combining the two apart-
ments. The board refused to approve the 
purchase, and the plaintiff alleged that, in 
refusing its approval, The Dakota and two 
of its directors had discriminated against 
him on the basis of race. The defendant 
directors contended that the discrimina-
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tion claims should be dismissed against 
them because the complaint failed to al-
lege that they had engaged in any acts 
separate and distinct from actions they 
took as board members. In response, the 
court stated that “there is no principle of 
corporate law that director liability arises 
only where the director commits a tort 
independent of the tort committed by 
the corporation itself.”

Although the Fletcher court intend-
ed to address the confusion it perceived in 
condo/co-op law, the decision raises new 
questions concerning the scope of board 
insurance coverage. Will carriers provide 
insurance protection to individual board 
members accused of wrongdoing when 
acting as “the board,” and will condo and 
co-op apartment owners readily volun-
teer to sit on boards whereby they will not 
only have increased exposure to potential 
personal tort liability, but whereby they 
may also incur personal responsibility for 
the legal costs of defending “board” ac-
tion they honestly believed was rendered 
honestly and in good faith?

Business Judgment Rule

Ever since the Court of Appeals de-
cided Matter of Levandusky v. One Fifth 
Avenue Apartment Corp.,7 New York 
courts have liberally applied the business 
judgment rule, originally developed in 
the context of commercial enterprises, 
to decisions made by condo and co-op 
boards in governing the buildings they 
control. As Levandusky explained, the 
business judgment rule “prohibits ju-
dicial inquiry into actions of corporate 
directors ‘taken in good faith and in the 
exercise of honest judgment in the law-
ful and legitimate furtherance of cor-
porate purposes,’” and “[s]o long as the 
corporation’s directors have not breached 
their fiduciary obligation to the corpora-
tion, ‘the exercise of [their powers] for 
the common and general interests of the 
corporation may not be questioned, al-
though the results show that what they 
did was unwise or inexpedient.’”

In adopting the business judgment 
rule as the standard for judicial review of 
the decisions of non-profit corporations, 
the Court of Appeals stated that “courts 
are ill equipped and infrequently called 
on to evaluate what are and must be es-
sentially business judgments [and] by 
definition the responsibility for business 
judgments must rest with the corporate 
directors; their individual capabilities 
and experience peculiarly qualify them 
for the discharge of that responsibility.”

Levandusky further explained that 
“[t]he business judgment rule protects 
the board’s decisions and managerial au-
thority from indiscriminate attack. At the 
same time, it permits review of improper 
decisions, as when the challenger demon-
strates that the board’s action has no legiti-
mate relationship to the welfare of the coop-
erative, deliberately singles out individuals 
for harmful treatment, is taken without 
notice or consideration of the relevant facts, 
or is beyond the scope of the board’s author-
ity.” (Emphasis added). Nevertheless, the 
Court of Appeals held that “[s]o long as 
the board acts for the purposes of the 
cooperative, within the scope of its au-
thority and in good faith, courts will not 
substitute their judgment for the board’s, 
[and] unless a resident challenging the 
board’s action is able to demonstrate a 
breach of this duty, judicial review is not 
available.”

Therefore, in 40 West 67th St. v. Pull-
man,8 the Court of Appeals further held 
that, in order to trigger judicial scrutiny 
of the actions of condo and co-op boards, 
“an aggrieved shareholder-tenant must 
make a showing that the board acted (1) 
outside the scope of its authority, (2) in a 
way that did not legitimately further the 
corporate purpose or (3) in bad faith.”

As a result, New York courts have 
generally insulated condo and co-op 
board members from personal tort liabili-
ty for torts committed by “board” action, 
unless a board member could be said to 
have acted outside his or her official ca-
pacity and committed a tort separate and 

independent of the tort for which he 
or she was responsible solely as a board 
member. Only then would piercing of 
the corporate veil be allowed.9 As the 
Pelton court had held:

In bringing an action against the 
individual members of a cooperative 
or condominium board based on al-
legations of discrimination or similar 
wrongdoing, plaintiffs were required to 
plead with specificity independent tortious 
acts by each individual defendant in order 
to overcome the public policy that supports 
the business judgment rule. (Emphasis 
added).

However, the Fletcher court con-
cluded (a) that “the Levandusky rule will 
not protect a board member where he 
engages in discriminatory conduct,” and 
(b) that “Pelton takes a rule that applies 
where a cooperative or condominium 
board is alleged to have breached a con-
tractual obligation,10 and incorrectly 
applies it where a board allegedly en-
gaged in the intentional tort of discrim-
ination.” In addition, the court stated 
that “Pelton failed to disentangle the 
principles of individual corporate di-
rector liability in the breach of contract 
context (understood to provide a shield 
against liability) from the principles ap-
plicable to tort cases (where there is no 
such shield).”

D&O Policies

Accordingly, for tortious “board” 
action done in their official capacity, 
condo and co-op board members now 
face potential liability and attorney fee 
obligations from which they person-
ally were previously immune. Directors 
& Officers (D&O) policies issued to 
condo and co-op boards by insurance 
carriers typically exclude from coverage 
“the willful violation of any law, statute 
or rule, committed by you or with your 
knowledge or consent.” This is in accord 
with New York public policy which pre-
cludes insuring a tortfeasor against lia-
bility for injury caused by an intentional 
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tort.11
Thus, D&O policies may not pro-

vide coverage for intentional torts, such 
as defamation (although negligent mis-
representation may be covered), or vio-
lations of statutory anti-discrimination 
laws in which intent is an element. “One 
who intentionally injures another may 
not be indemnified for any civil liability 
thus incurred. However, one whose in-
tentional act causes an unintended inju-
ry may be so indemnified.”12 It is clear, 
therefore, that if the intent of the wrong-
ful act is to cause the resultant injury 
(such as the harm caused by the invidi-
ous discrimination alleged in Fletcher), 
it cannot be indemnified as a matter of 
public policy.

The newfound exposure to potential 
personal liability facing condo and co-op 
board members is somewhat ameliorated 
by the fact, as the Court of Appeals stat-
ed in Fitzpatrick v. American Honda Mo-
tor Co., that “an insurer’s duty to defend 
is broader than its duty to indemnify.”13 
The court explained that it “has repeat-
edly held that an insurer’s duty to defend 
its insured arises whenever the allegations 
in a complaint state a cause of action that 
gives rise to the reasonable possibility of 
recovery under the policy.” Consequent-
ly, the courts “have liberally construed an 
insurer’s general duty to defend in order 
to ensure the adequate and timely inves-
tigation of a claim and defense of an in-
sured, regardless of the insured’s ultimate 
likelihood of success on the merits.”14 
Moreover, the insurer is required to pro-
vide a defense, not only when the cov-
ered loss appears to lie within the “four 
corners of the complaint,” but also when 
the insurer has “actual knowledge of facts 
establishing a reasonable possibility of 
coverage.”15

Although the individual board 
member defendant is now at risk for his 
or her “board” actions, the insurance is-
sues are similar to those which prevailed 
before Fletcher respecting the decisions 
made by insurers to defend allegedly tor-

tious “board” activity. Therefore, while 
board members cannot avoid the pros-
pect of having to personally defend base-
less law suits brought for actions they do 
in their official “board” capacity, they 
may still obtain the benefit of an insured 
defense with a reservation of rights by the 
carrier, so long as the complaint in the 
suit (and/or the insurer’s actual knowl-
edge of the facts underlying the suit) pro-
vides a reasonable possibility of coverage 
under the terms of the policy. However, 
although a board member may thus re-
ceive the benefit of a paid defense by an 
insurer, a board member found liable 
for the tort committed in his or her of-
ficial board capacity will nevertheless be 
responsible for any monetary judgment 
rendered in the case.

Only time will tell the magnitude 
and long-ranging effect of the Fletcher de-
cision, but every practitioner and board 
member must be aware of its existence.

Adam Leitman Bailey is the found-
ing partner of Adam Leitman Bailey, P.C. 
John M. Desiderio is chair of the firm’s 
Real Estate Litigation Group. Colin E. 
Kaufman, a partner at the firm, contrib-
uted to the preparation of this article.
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Directors and Officers Discrimination Coverage 

Adam Leitman Bailey & Colin E. Kaufman 
Adam Leitman Bailey, PC 

 

The Appellate Division decision titled Fletcher v. The Dakota Inc. held that the 
business judgment ruled does not protect individual condominium and 
cooperative board members from some personal tort liability.  This alarming 
result has caused real estate and insurance attorneys to review directors and 
officers policies and the law to try determine whether their clients will be 
protected in the event of a claim of discrimination.   This article answers the 
question in the negative and although the individual board members may receive 
a legal defense from the insurance carrier, any award against a board member 
may not be indemnified. 

Insurance spreads the risk of loss from fortuitous events 

The purpose of insurance is to allow risk-spreading.  A pool of insureds each 
contribute premiums.  Each insured has a small but calculable likelihood of 
experiencing a substantial loss which is covered by the insurance contract. Upon 
the happening of a covered event which results in loss, the carrier is obliged to 
indemnify the insured for the covered portion of its loss.  Because the events 
insured against must be dependent to a greater or lesser degree on chance, one 
cannot insure against a known predictable loss, such as normal wear and tear on 
one’s machinery, or the near-certainty that known seepage will destroy the 
wallboard in one’s cellar. See, generally Am Jur Insurance ¶ 2. 

An obvious exception is that of life insurance, but while the death insured against 
is certain, its timing is not; life insurance proceeds on the theory that life spans in 
the population are statistically predictable and thus premiums, taken as a whole, 
will exceed dispensation of insurance awards. Carriers also predict that many 
term life insureds will drop their coverage after having paid in premiums and, 
obviously, not yet dying. 
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The types of insurance which may be written in New York are set forth generally 
in § 1113 of the Insurance Law. The insurance industry in New York (and 
throughout the US) is heavily regulated; see, generally, NY Insurance Law. 

Except for matters of public policy, insurance is totally a creature of contract 

An insurance contract is just that – a contract.  No coverage exists unless it is 
specifically set forth in the policy.  There are no rights arising by implication from 
the policy.  The policy will define its terms (e.g., “insured”, “loss”), its coverage 
(i.e., that which it insures against), exclusions from coverage (e.g., pre-existing 
conditions), exclusions from coverage (too numerous even to start), duties of the 
parties in the event of a loss (e.g., notice to the carrier, protection of insured 
property), rights of the parties in the event of a loss (e.g. right of the carrier to 
inspect, right of the insured to contest carrier’s appraisal), the term of the policy 
and, in some instances, the geographic reach and limitations of the policy. The 
Courts are reluctant to intrude on the contract between a carrier and its insured: 
“…when statutes and Insurance Department regulations are silent, we are 
reluctant to inhibit freedom of contract by finding insurance policy clauses 
violative of public policy.” Slayko v. Security Mutual Ins. Co., 98 N.Y.2d 289, 295, 
774 N.E.2d 208, 212 (2002). 

A failure to abide by the terms of the contract may well vitiate coverage (e.g., not 
allowing the carrier’s adjuster to inspect, failure to report a claim as soon as 
practicable resulting in prejudice to the carrier). As with any contract, an 
ambiguity is normally construed against the drafter (i.e. the carrier). 

As Determined by the Legislature and the Courts Some Events Cannot Be 
Insured Against As a Matter of Public Policy 

Public policy in New York does not permit insurance coverage against punitive 
damages. Home Ins. Co. v Am. Home Prods. Corp., 75 N.Y.2d 196, 200, 551 
N.Y.S.2d 481 (1990), and Circular Letter No. 6 (1994) of the Insurance 
Department. 

In general, one cannot insure against intentional acts of the insured which bring 
about intended results (e.g. socking someone, causing injury or purposely 
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discriminating against a member of a protected class).  The public policy in New 
York is that one cannot profit from its own wrongdoing and thus, for example, the 
well-known prohibition against killing one’s spouse and collecting the life 
insurance proceeds.  “As a matter of policy, conduct engaged in with the intent to 
cause injury is not covered by insurance.” Town of Massena v. Healthcare 
Underwriters Mutual Ins. Co., 98 N.Y.2d 435, 445, 779 N.E.2d 167, 171 (2002) 
[citations omitted].   

Insurance companies cannot pay a judgment against an insured for punitive 
damages.  The fact that punitive damages are sought in a lawsuit will not prevent 
an insured from receiving a legal defense paid by the insurer.  However, if both 
actual and punitive damages are awarded, indemnification applies only to the 
actual damages awarded and not, as a matter of public policy (and generally as a 
matter of contract, also) to the punitive damages. 

Department of Financial Services Anti-Discrimination Directive 

One area in which the public policy of the state is clear is that of discrimination 
liability.  Circular Letter No. 6 (1994) of the Insurance Department (now the 
Department of Financial Services) which is binding on carriers for policies written 
in New York discusses liability for discriminatory acts.  It permits coverage for acts 
of discrimination based solely on disparate impact (but not disparate treatment) 
or vicarious liability.  However, it goes on to state that 

Liability insurance coverage for intentional wrongs is, and has always 
been, prohibited on two related grounds: first, purposeful 
misconduct lacks the element of "fortuity" generally required of 
insurance contracts; and, second, indemnification of wrongful 
conduct that is intentional (and hence in theory may be deterred) is 
against public policy. 

*** 
Discrimination based upon disparate treatment is an intentional 
wrong whose resultant harm flows directly from the acts committed, 
and liability coverage for it is impermissible. 
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See,American Mgmt. Ass'n v.Atlantic Ins. Co., 168 Misc.2d 971, 641 N.Y.S.2d 802(
N.Y.Sup.1996), aff'd no op. , 234 A.D.2d 112, 651 N.Y.S.2d 301 (1st Dept. 
1996), leave to appeal denied, 90 N.Y.2d 888, 661 N.Y.S.2d 832, 684 N.E.2d 282 
(1997). 

The duty to defend is broader than the duty to indemnify 

If a claim is made against an insured under a liability policy, there are two issues 
to consider: whether the insured has a right to indemnification from the carrier 
and whether the insured has a right to a defense paid for by the carrier. The two 
issues are separable and as succinctly put by the Court of Appeals last year:  

An insurer's duty to defend is liberally construed and is broader than 
the duty to indemnify, "in order to ensure [an] adequate ... defense 
of [the] insured," without regard to the insured's ultimate likelihood 
of prevailing on the merits of a claim. As we have explained on 
multiple occasions, the insurer's duty to defend its insured "arises 
whenever the allegations in a complaint state a cause of action that 
gives rise to the reasonable possibility of recovery under the policy". 
Moreover, if " 'any of the claims against an insured arguably arise 
from covered events, the insurer is required to defend the entire 
action' ". It is "immaterial that the complaint against the insured 
asserts additional claims which fall outside the policy's general 
coverage").  

Fieldston Property  Owners Ass'n v. Hermitage Ins. Co., 16 N.Y.3d 257, 264–265, 
920 N.Y.S.2d 763 (2011) [citations omitted]. 

As a practical matter, plaintiffs, including discrimination plaintiffs,  nearly always 
allege or seek to allege facts or legal theories which bring the suit within 
coverage. As noted above in Fieldston, if one of the claims is arguably within 
coverage, the carrier is obliged to defend.  Once the carrier is “at the table,” 
settlement is much more likely; carriers have cash with which to settle and little 
interest in vindicating the acts or procedures of their insureds. See, e.g. Bravo 
Realty Corp. v. Mt. Hawley Ins. Co., 33 A.D.3d 447, 823 N.Y.S.2d 360 (1st 
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Dept.2006) (“The record does not permit us to conclude, as a matter of law, that 
the damages claimed in the underlying action are barred by the policy's exclusions 
for known loss, expected or intended property damage, or discrimination…”). 

 

Definitions and Exclusions 

Every policy contains definitions which may limit coverage for certain events or 
persons and exclusions which except certain events from coverage.  In the 
attached exemplar Zurich policy, for instance, at the D & O coverage part, page 4 
of 7, III H, the policy defines “Loss” in a manner which includes judgment and 
penalties only “…if such violation is not knowing or willful…” and goes on to say 
“Loss does not include “matters uninsurable under the law pursuant to which this 
policy is issued.”   

In the Exclusions section pages 5-7 of 7 of the D & O coverage part, the policy 
excludes from coverage at IV E ERISA violations, at IV I an act “…based upon, 
arising out of or attributable to … any willful violation of any statute or regulation 
committed by such Insured…” 

It bears repeating that insurance is governed by contract.  Even if the insured 
thought he, she or it was covered, if the loss is outside the definition of coverage 
in the policy, there is no coverage.  If the loss is one which has been excluded, 
again there is no coverage. 

One of the things we, as lawyers, should be doing is urging our clients to actually 
read their policies to see just what is covered and what is not.  Except in very 
limited circumstances (e.g. American Bldg. Supply Corp. v. Petrocelli Group, Inc., 
19 N.Y.3d 730, --- N.E.2d ----, 2012 WL 5833969), policyholders will be  
conclusively presumed to have read and to know the contents of their policies, 
see Metzger v. Aetna Ins. Co., 227 N.Y. 411, 125 N.E. 814 (1920). 
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Claims Made v Occurrence Policies 

Liability policies can be either “claims made” policies or “occurrence” policies. An 
occurrence policy covers a loss which occurred during the policy period, whether 
or not reported during the policy period.  Thus, if a plaintiff sustained an injury in 
2011, but did not make a claim or bring suit until 2012, the occurrence policy in 
effect in 2011 would cover since the occurrence happened during the policy 
period.  If the same plaintiff sustained the same injury in 2011, but the insured 
had a claims made policy and the claim was not brought either in the policy 
period or the extended reporting period, the 2011 policy would not offer 
coverage and hopefully the client had a claims made policy in effect when the 
claim was made. See, Segal Co. v. Certain Underwriters at Lloyds, London, 21 
A.D.3d 138, 142, 798 N.Y.S.2d 30, 32 (1st Dept. 2005). 

Claims made policies are generally less expensive for the same amount of 
coverage since the carrier knows exactly when its period of liability ends. 

How to Review an Insurance Policy to Determine Coverage and to File a Claim 

A lawyer consulted by a client who wants to make any insurance claim or against 
whom a claim is made or suit brought has to do several things.  

You must review the policy (not just the declarations page, also known as the 
“dec sheet”).  You have to ascertain coverage, i.e., was this policy in effect at the 
time of the loss, is this an arguably covered event, is there exclusionary language 
you have to consider.  Review every policy which may potentially offer coverage, 
including excess or umbrella policies.   

You (or the insured) have to notify the carrier(s) “as soon as reasonably 
practicable” – notice only to the client’s independent insurance broker is 
generally not notice to the carrier (the notice address is generally in the “Duties in 
the Event of Loss” section).  The most effective method of giving notice is via the 
appropriate Acord (yes, it’s correctly spelled) form, see, www.acord.org. If you 
have a broker or agent give the actual notice, make sure you draft the events in 
the way most favorable to your client’s coverage position, given the facts known 

http://www.acord.org/
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to you and make sure you are copied on everything sent to the carrier. You must 
urge the client to document everything – pictures, receipts, correspondence, etc.   

Generally, in a third-party claim (one brought by someone who is not the 
insured), the carrier will assign counsel to defend.  As private counsel for your 
client, the client may wish you to monitor any litigation.  If there is a question of 
whether coverage will be sufficient given the nature of the claim, it may be 
advisable for you to seek to be (or to engage) co-counsel to protect the client’s 
assets in excess of coverage.  In the event of a declination of coverage, you and 
your client should consider whether a declaratory judgment action to seek to 
secure coverage is warranted. If the carrier denies coverage both for 
indemnification and a defense, you will have to defend the action, while, at the 
same time seeking a declaratory judgment. 

As a plaintiff’s lawyer for someone who says he or she has been discriminated 
against, you must be aware of the myriad of City, state and federal statutes in the 
discrimination area (an area beyond the scope of this article).  Assuming your 
factual investigation confirms the claim, you should draft so as to ensure that at 
least some of the claims fall within permissible coverage, if the facts permit. As 
private counsel for a discrimination defendant, you should seek to ensure that the 
carrier picks up the defense.  You should also advise your client of their evidence 
preservation responsibilities. 

Conclusion 

There is no good news in this article as far as coverage for board members who 
commit intentional torts and lose at trial as coverage will not be provided.  
Intentional discrimination cannot be covered as a matter of public policy, State 
Law and Departmental regulation.  
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Actively at the helm of the law firm he built from scratch, Adam Leitman Bailey, Esq. practices residential and commercial real 
estate law.  Among New York’s most successful and prominent real estate attorneys, Mr. Bailey has been identified among the 
top five percent of attorneys in the New York area, and named a Super Lawyer by Law & Politics magazine and honored with 
Martindale-Hubbell “AV” Preeminent rating.  During the past four years, the internationally esteemed Chambers & Partners repeatedly 
selected Mr. Bailey as one of New York’s Leading Real Estate lawyers, hailing Mr. Bailey as a “tenacious and confident litigator who is 
quick-witted in court and respected by the judges”, and noting that Bailey is “an extraordinary practitioner who gets great results” 
quoting a client on Mr. Bailey’s “ability to anticipate things before they happen.”

Real Estate Weekly recognized that “Adam Leitman Bailey has made a name for himself with his success winning cases in the
courtroom.”  That same newspaper called Mr. Bailey “famous” for his “condominium, foreclosure and tenant representation,”  and 
compared his real estate practice to Apple’s business. New York Real Estate Journal declared Mr. Bailey to be “one of New York’s best 
real estate attorneys.”  The New York Times referred to his legal strategy and legislation proposed in one case as “novel,” in addition 
to remarking on how in another case “Adam Leitman Bailey fought on…grinding through excruciating detail and obscure Perry 
Mason moments.”   After Mr. Bailey’s firm used a forgotten statute to prevail in a landmark federal case, the Wall Street Journal 
quoted a prominent New York developer’s attorney who called the holding a “game changer” affecting real estate nationwide.  In 
another case hailed as “the city’s largest condo refund ever” (Curbed NY) involving “a settlement likely to send shivers through the 
ranks of the city’s condo developers” (the New York Post), the settlement he received was the largest condominium settlement in 
history for one building and the largest government grant ($21 million) for a cooperative in New York history. 

Dateline NBC referred to Mr. Bailey as “aggressive, tenacious and smart” in asking him to share his negotiating secrets on its nationally
syndicated television program.   Mr. Bailey’s American advocacy has prevailed in numerous important trials and cases before 
various courts and trial venues, including Housing, Civil, and New York State Supreme and Federal Courts, as well as various New 
York Appellate tribunals. Such cases have included:

•	 Lorne v. 50 Madison Avenue LLC, an Appellate Division decision that finds responsibility for repairs of newly constructed buildings
•	 remains with Sponsor instead of Condo Board;
•	 Hartman v. Goldman, an adverse possession case of first impression before New York’s Appellate Division;
•	 542 East 14th Street v. Lee, a case of first impression before New York’s Appellate Division defining expansion of rent regulation 

law for non-primary residence cases;   
•	 Bacolitsas et al. v. 86th & 3rd Owner, LLC, a case the Wall Street Journal called a “game changer” in which a forgotten federal 

statute was used to assist numerous purchasers buying iin newly constructed buildings.
•	 Rivas v. McDonnell, a noteworthy Appellate Division decision involving an interpretation of the recording statute;
•	 Sky View Parc Purchasers Association, et al. v. FTC Residential Company II, L.P., the largest condominium settlement in New York 

history;
•	 Giovanni Indomenico and Jihyun Indomenico et al. v. 123 Washington, LLC (Trump SoHo), where Adam Leitman Bailey 

prevailed in a settlement providing millions of dollars to clients based on fraud claims under the Federal  Securities Law;

Mr. Bailey has successfully defended a number of the leading title companies and lenders in the nation, and prevailed in numerous
trials and settlements involving commercial and residential building owners and tenants, real estate developers, real estate 
brokerages, insurance companies and cooperative and condominium boards.  In addition, Mr. Bailey has favorably represented a 
number of tenant and homeowner associations and commercial and residential tenants, garnering for these persons and associations
 many millions of dollars in compensation and rent abatements.  For clients facing landlords who leave buildings in disrepair, Mr. 
Bailey has an unusually successful track record of getting those residential towers, apartments, and stores repaired and all services 
restored.

Mr. Bailey has also applied his expertise in closing various real estate deals and commercial leases. He has been named to the Board 
of Editors for Commercial Leasing Law & Strategy and has a regular real estate column in the New York Law Journal.  Bailey’s lease 
drafting skills received national attention when BlumbergExcelsior, the nation’s leading form distributor responsible for over 70 
percent of the residential leases signed in the United States, tapped Bailey to draft a new set of New York City, State and national 
residential and office leases for purchase nationwide. BlumbergExcelsior’s principal remarked that Bailey’s lease drafting skills were 
“remarkable.” While almost all New York property owners utilize his leases for residential purposes, his commercial leasing ideas 
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His success as cooperative and condominium general counsel earned Mr. Bailey recognition in “Who’s Who in Real Estate” by Habitat 
Magazine. As an assistant adjunct professor at New York University, Mr. Bailey teaches commercial and residential landlord-tenant 
law. This year, Mr. Bailey has taken on the role of author to guide first-time home buyers through the purchase process.  John Wiley 
and Sons has published his first book, Finding the Uncommon Deal: A Top New York Lawyer Explains How to Buy a Home for the 
Lowest Possible Price which became a number one New York Times bestseller and is available for purchase worldwide.  This past 
year, Mr. Bailey was elected a Fellow of the American College of Real Estate Lawyers (ACREL) where he serves on the Insurance and 
Title Insurance committees and the American College of Mortgage Attorneys (ACMA).
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