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Consolidatson Hon. Saliann Scarpulla, J.C.C.

Consolidation Inappropriate When Reselulion of
Summary Proceeding Would Be Delayed

Despite the overlap between the operative trme frames in
a plenary action andd a summary proceeding, those cases
could nol be consolidated when the result would be to de-
kv resolution of the summary proceeding according 10
the courl in e v 48 Tenams Corp.

Plaintifl-tenam sought consolidazon of a non-
payment proceeding brought agamst her by defendant-
Emdlord with an action brought by the tenant premased
upon breaches of the warranty of habitability.

Maintill commenced her case on May 11, 2001,
asserting four causes of action premised on landlord'’s
neglipence (rekating 10 Nooding in the subject premises
and the burglary of certain storage space ubhzed by
plaintill), its unreasonable interference with plainiills
desive 1o subler ber apariment, and defendant’s allcged
prevention of plaistills filiming in the apariment in ques.
1o

Afer defendunt inerposed an answer, the mat-
ber was transfet red pursuant 1o CPLR 325 from the
Supreme Coutt to the Civil Courl, with the defendant fil-
ing 3 motion for summaven y judgment shonly therealier.
Deciding the motion, Judpge Karen Smith dismassed
three of plasntil s four causes of action and limited The
remannng neghpence cause of action to flooding that al-
kpedly occurred after 1997, himited any damages 1o a
rent abatement, and hmited claims relanng 10 nose and
fumes 1o the time frame delmed by the apphcable statule
of limitations.

O Angust 13, 2002, delendant sued plamidT in
the Housmg Pant of the Civil Court for the nonpayment
of remt for avvears aceracd belween 1999 and 2002, Plun-
Wil erposed an answer, and therealiter an amended an-
swer, which asserted her warranty of habitability claims.
Plaintill then sought 1o consolidaie the two cases

In denying the plaintifls apphication, the Coun
anticulated the standard provided for in CPLR 60X{a),
and stated that “[¢cjonsohdation s aprropriate where it
will avoid unnecessany duplication of trials, save unnec-
essary costs and expense and prevent the mjustice which
would resull from divergend decsions baged on the sameé
facis.” (Cuanonomiied).

The Court went on 1o note, however, that “im-
plicit in consolidation of a plenary action with a sum-
mary procecding is a stay of the summary procecding,™
Because “[1]he ends of justice are always promoled by
the spoedy trial of an action,” (citations omitted), the
Court reasoned that despite Lhe overlap between Lhe op-
cralive iime frames in the lwo actions, consolidation was
iappropriaie i that the summary pxdgiment’s resolu-
tion, which would provide the parties with relief, would
be unduly delayed,

Cose: Do v 48 Tenants Corp (Civ.Co, NY.
Cos "03203; 5 pages).

O thanks 10 Adam Leitman Bailey, Fsq, of the Law
Fum of Adam Leitman Bailey, 1MC | for sharing this decision
wilh our readers. Mr. Baley's fum represented the viclonous
respoadent,

Sanclions Hon, Karla Moskowitz, ) S.C.

Plaintill's Conlinuous, Repelitious Litigation Leads
To Sanclions

When a hingant repeatedly advances the same issue, de-
spale powor adverse determmations, and in the process
proflers specsous arguments, thal pany may be subject to
sanctions. atlorneys’ fees, and an injuncion preventing
future htugation according 10 Million Gokl Realiy Co..
Ine, v SE&K. Corp., evad,

PlanniiT alleped that the Defendants conspared
1o prevent PlaimtdT from exercising a right of first refusal
1o puichaze a certain New Yok City propeily, and to
evict the Plantill from saed property. In fowr previous de-
cisions issued by Justice Paula Omansky, Plainiils
clams were rejected, and its notices of pendency
srcken.

Defendanis sought the action’s dismissal, as well
as an mjonction against plaintifl and n1s attorneys from
commencing further hitigation, topether (o an award of
Defendants’ sttorneys” lees and costs.

In its decision, the court noted that Plamtifl was
attempling to ligate an wlentical issue once agaim, and
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obscrved that Justice Owmansky had “reluctantly densed
defendants” request for sanclions™ in the prior cases.

This time around, Plamtifl’s procedural claims
thal Defendants” motions and cross-motions were char-
acterceed as untmely, were “specious,”™ and s argement
thal the liling of appeals in the previous actions stayed
the instant action was rejected. The Court reasoned that
“Plaantill has not Niled any bond and this court’s decs-
sions ane res judecata and collaterally estop plainulf from
continuing 1o argue that it was unfairly deprived ol any

niglns.™

After noting that there 15 no separate cause of ac-
ton for “conspiracy,” and dismissing the complaint with
prejudice, the Court sanctioned Plaintill and its counsel
$1L,000 pursuant 1o 22 NYCRR 130-11{(c). alier conclud-
ing thal this a¢tion was duplicative of those claims heard
by Justice Omansky, dismissive of the “well-reasoned
opimons and decisions™ of that junst, and thus frivolous.

Addinionally, Plantfl was ordered 1o pay Defen-
dants’ counsels” fees, pariicularly in light of Plaimills
failure 1o oppose Defendants’ request for that reliel. As
the amount of fees incurred by Defendants was not then
determinable, the matier was set down for a hearng.

Finally, whilke noting that such reliel was rarely
granted, the Court isswed an inpunction in Defendants’ fa-
vor, preventing Plantilf from initiating future litigation,

Cuse:  Million Gold Realiy Co., Inc. v S E &K
Corp., Sheewin Choy, Jarns Holding Inc., and Jackson
Mak (5.Cu, New York Coumty, **032803; 4 pages)

We would ke 1o thank Adam Leitman Bailey, Esq of
the Law Fiom ol Adam Lestman Bailey, P.C., for sharing ths
decision walh our veaders. Mi. Bailey's lirm represenied Lhe
viclonows defendamts, 5. E. &K Coep. and Sherwin Choy,
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