
Certifying Professionals May Be 
Subject to Lawsuits

n its recent Assured Guaranty1 and 
Kerusa2 decisions, the New York 

Court of Appeals has made it clear that 
preemption is no longer an issue in pri-
vate securities and real estate syndication 
cases where plaintiffs allege common law 
causes of action that overlap possible vio-
lations that only the attorney general may 
prosecute under New York State’s “blue 
sky” law, the Martin Act,3 which regulates 
the public sale of securities and real estate 
investment offerings.4 However, ques-
tions of Martin Act preemption are still 
raised in cases involving architect and en-
gineer certifications that the attorney gen-
eral’s regulations require to be included in 
offering plans filed by developers of con-
dominium and cooperative apartments 
in newly built or renovated buildings.5 

The theme of this article is that Martin 
Act preemption should no longer bar suit 
against architects or engineers who falsely 
or negligently certify offering plans.

Offering Plans 
Under the attorney general’s Martin 

Act regulations, each offering plan must 
include an inspection report describing 
the construction and/or renovation of 
the property prepared by an independent 
architect or engineer and a certification 
by that professional stating, among other 
things: (a) that the professional inspected 
the existing portions of the property and 
examined the building plans and speci-
fications included in the offering plan 

“so that prospective purchasers may rely 
on the report,” (b) that the “certification 
is made for the benefit of all persons to 
whom this offer is made,” (c) that the 
report “affords potential investors, pur-
chasers and participants an adequate ba-
sis upon which to found their judgment 
concerning the description and/or physi-
cal condition of the property…as will ex-
ist upon completion of renovation and/
or construction,” and (d) that the report 
“does not (i) omit any material facts, (ii) 
contain any untrue statements of a mate-
rial fact, or (iii) contain any fraud, decep-
tion, concealment or suppression.”

New York courts are often called 
upon to grapple with the question of 
whether certifying professionals may be 
subject to suit for either breach of con-
tract or fraud and/or negligent misrepre-
sentation if the building is not construct-
ed as represented in accordance with their 
report and certification.6

The Court of Appeals, in Assured 
Guaranty, said that its earlier holdings 
in CPC International7 and Kerusa stand 
for the proposition that “a private litigant 
may not pursue a common-law cause 
of action where the claim is predicated 
solely on a violation of the Martin Act or 
its implementing regulations and would 

not exist but for the statute.” In so hold-
ing, the court affirmed the First Depart-
ment decision in Assured Guaranty which 
had noted that Kerusa held that a private 
right of action is prohibited only “when 
the fraud is predicated solely on alleged 
material omissions from the offering plan 
amendments mandated by the Martin 
Act.”

Several decisions at the Appellate 
Division and Supreme Court level, is-
sued both before and after Kerusa, hold 
that architect or engineer certifications in 
sponsor offering plans are made “pursu-
ant to the Attorney General’s implement-
ing regulations and, as such, may not 
be the basis of private causes of action 
against them.”8 However, these decisions 
have not offered any reasoned basis for 
their holdings other than rote reference 
to Kerusa and prior cases which held that 
the attorney general has sole responsibil-
ity for enforcement of the Martin Act.9

Martin Act Violations 
One could argue that an architect’s 

or engineer’s false or negligent certifica-
tion of an offering plan cannot be the ba-
sis for a private cause of action because, 
in the words of Kerusa, the cause of ac-
tion “would not exist but for the statute.” 
However, neither that reasoning, nor rote 
reference to the attorney general’s exclu-
sive right to enforce the Martin Act pro-
vides a sound basis upon which to bar 
suit against an architect or engineer who 
has falsely or negligently certified an of-
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fering plan.
The question that should be asked 

is: What are the Martin Act violations 
that are within the exclusive province of 
the attorney general to enforce?

As provided in the Martin Act, an 
offering plan must contain certain in-
formation and representations specified 
in the act and required by the attorney 
general’s implementing regulations,10 but 
“shall not omit any material fact or con-
tain any untrue statement of a material 
fact.”11 Accordingly, it is a violation of 
the Martin Act for an offering plan either 
(a) to fail to disclose material informa-
tion required by the attorney general’s 
regulations or (b) to make untrue repre-
sentations regarding any material fact “as 
will afford potential investors, purchasers 
and participants an adequate basis upon 
which to found their judgment.”

While, arguably, prior to Assured 
Guaranty, an architect’s or engineer’s 
false certification was subject only to a 
Martin Act enforcement action by the at-
torney general, it is no longer so after As-
sured Guaranty. A false certification is an 
affirmative misrepresentation that should 
now be subject to either a common law 
fraud or negligent misrepresentation 
cause of action brought by a private party 
who relied upon the certification as a ba-
sis for deciding to purchase a condomin-
ium or cooperative apartment. As noted 
above, Kerusa held that a private right of 
action is prohibited only “when the fraud 
is predicated solely on alleged material 
omissions from the offering plan amend-
ments mandated by the Martin Act.”

A false or negligent certification in-
cluded in an offering plan is neither an 
omission nor a disclosure. Therefore, an 
offering plan that includes the required 
architect’s or engineer’s certification 
(whether true or false) is facially compli-
ant with the Martin Act regulations and 
does not provide a basis for an attorney 
general enforcement action based “sole-
ly” on an alleged material omission. Only 
if an offering plan completely omitted 

an architect’s or engineer’s certification 
would the failure to include it constitute 
a Martin Act violation exclusively within 
the province of the attorney general to 
prosecute.12

Causes of Action 
Permitting a common law fraud, 

negligent misrepresentation, or contract 
action to proceed against an architect or 
engineer who falsely or negligently certi-
fies an offering plan does not in any way 
violate the policy objectives of the Martin 
Act—”combating fraud and deception 
in securities transactions.”13 Indeed, do-
ing so is entirely compatible with Martin 
Act policy objectives.

Moreover, it is well recognized that 
individual party principals, who also, on 
behalf of a sponsor or developer entity, 
are required to certify (a) that an offer-
ing plan “does not (i) omit any material 
facts, (ii) contain any untrue statements 
of a material fact, or (iii) contain any 
fraud, deception, concealment or sup-
pression,” and (b) that the plan “affords 
potential investors, purchasers and par-
ticipants an adequate basis upon which 
to found their judgment,” may be held 
liable to plaintiffs for breach of contract 
where the certifications contained in the 
offering plan are incorporated by refer-
ence into the purchase agreement,14—
even though such claims also “would not 
exist but for the statute.”

Although fraud causes of action 
against sponsor principals who certify 
offering plans are routinely dismissed 
where the fraud claim is deemed duplica-
tive of the plaintiff’s breach of contract 
claim,15 there is no substantive reason to 
hold certifying architects or engineers 
immune from suit entirely where their 
certifications are virtually identical with 
those made by individual party princi-
pals and the claims against them are also 
based on fraud or negligent misrepresen-
tation, or breach of contract.

This is especially so in view of the 
required language incorporated into the 

purchase agreement that “this [archi-
tect’s or engineer’s] certification is made 
for the benefit of all persons to whom 
this offer is made.”16 This clearly estab-
lishes a third-party beneficiary contrac-
tual relationship between the architect 
or engineer and the purchaser for whose 
benefit the certification is given. Ac-
cordingly, whenever this certification 
is present, there is no basis on which to 
preclude a purchaser’s claim for either 
fraud or negligent misrepresentation, or 
for breach of contract.

Unlike the circumstances in Sykes v. 
RFD Third Avenue I Associates,17 where 
the defendant engineer did not certify 
the construction information contained 
in the plan and the purchaser’s cause 
of action for negligent misrepresenta-
tion was dismissed,18 the certification 
language contained in an offering plan 
expressly provides a “contractually ex-
pressed intent to benefit third parties.”19 
In all such cases, purchasers should be 
entitled to rely upon the architect’s or 
the engineer’s competent performance 
of his or her professional obligations and 
be able to hold the architect or engineer 
accountable where the certification was 
falsely or negligently made and damage 
has been suffered.

Privity 
The ruling in Sykes reaffirmed only 

what the Court of Appeals said was the 
longstanding “law in New York that a 
plaintiff in an action for negligent mis-
representation must show either privity 
of contract between the plaintiff and the 
defendant or a relationship ‘so close as 
to approach that of privity.’” Sykes fol-
lowed the Court of Appeals’s prior hold-
ing in Credit Alliance v. Arthur Anderson 
& Co.,20 which held that the services of 
the defendant (1) must be “used for a 
particular purpose or purposes,” (2) “in 
furtherance of which a known party or 
parties was intended to rely,” and (3) be 
done with some conduct linking [the 
defendant] to that “party or parties.” 
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Sykes held that “[t]he words ‘known par-
ty or parties’ in the Credit Alliance test 
mean what they say” and the plaintiff in 
Sykes failed that prong of the test.

However, neither Sykes, nor any of 
the precedent upon which Sykes rests, in-
volved an express third-party beneficiary 
relationship between the plaintiff and the 
defendant, such as that created by the ex-
press words of an architect’s or engineer’s 
offering plan certification. Therefore, the 
“known party or parties” test applies only 
in cases lacking actual privity between the 
plaintiff and the defendant, or lacking a 
relationship “so close as to approach that 
of privity,” Whether or not the plaintiff 
is known or unknown to the certifying 
architect or engineer when the offering 
plan certification is made is irrelevant.

The certification is being made for a 
particular purpose and, by certifying the 
offering plan “for the benefit of all per-
sons to whom this offer is made,” the ar-
chitect or engineer has shown that there 
is a clear intention to “link” the certifica-
tion to the ultimate purchaser.

Accordingly, after Assured Guaranty, 
there no longer should be any reason, 
based solely on Martin Act preemption 
grounds, for a court to dismiss a claim 
against an architect or engineer, who is 
alleged to have either falsely or negligent-
ly certified a developer’s offering plan, 
whether the claim is based on fraud, 
negligent misrepresentation, or breach of 
contract.
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