
	 According to an ancient truism, “you 
can’t fight city hall.” In the old days, that was 
true. Particularly when it came to public works 
projects, if the city wanted to do it, there was no 
one to say “no,” except at the ballot box, when it 
was generally too late. Then, in the second half of 
the 20th century the historical preservation and 
environmental movements arose changing every-
thing. Now, not only can you fight city hall, you 
can win, but not every time. Battling against city 
hall’s army of lawyers requires picking the right 
battle, the right plaintiff, the right statute, and the 
right forum.

	 TheRight Battle
The axis of any battle is the Environmental Im-
pact Statement (EIS)1 required under federal, 
state, and city law. The process requires not just 
that there be a study of the various impacts, but 
that the public be given an opportunity to com-
ment on it.  A revised study takes comments into 
account.2 Thus, for the attorney “fighting city 
hall,” the job often lies in preventing litigation, 
by marshaling what would be adversely affected 
by the project, having the hard science to show 
the impact, and making the presentation to the 
decision makers, in New York City, often the local 
community boards.
	 However, community board input is 
not determinative. For example, opponents of the 
Second Avenue subway convinced Community 
Board 9 to oppose the use of eminent domain 
to acquire land for the project. The EIS noted 
but overrode the objection.3 Generally speaking, 
opposition to a long-popular project is going to 
be the wrong battle. Objectors normally contest 
such overrides using CPLR Article 78 that usually 
requires a showing that the agency was “arbitrary 
and capricious.”4
	 Jackson v. NY Urban Dev.,5 is a horn-
book for New York’s entire law on environmental 
review of municipally-sponsored projects. Envi-
ronmental Conservation Law at ECL 8-0105(6), 

requires projects to consider “land, air, water, 
minerals, flora, fauna, noise, objects of historic or 
aesthetic significance, existing patterns of popula-
tion concentration, distribution, or growth, and 
existing community or neighborhood character.”
	 Since under the ECL, every state and 
municipal agency is a potential sponsor of a proj-
ect, all of them may be the “lead agency” to pre-
pare an EIS. Jackson explains:
	 More particularly, in a case such as this, 
courts may, first, review the agency procedures 
to determine whether they were lawful. Second, 
we may review the record to determine whether 
the agency identified the relevant areas of envi-
ronmental concern, took a “hard look” at them, 
and made a “reasoned elaboration” of the basis for 
its determination court review, while supervisory 
only, insures that the agencies will honor their 
mandate regarding environmental protection by 
complying strictly with prescribed procedures and 
giving reasoned consideration to all pertinent is-
sues revealed in the process.
	 Our inquiry is tempered in two re-
spects. First, an agency’s substantive obligations 
under SEQRA must be viewed in light of a rule 
of reason. “Not every conceivable environmental 
impact, mitigating measure or alternative must be 
identified and addressed before a FEIS will satisfy 
the substantive requirements of SEQRA”6
	 Under Jackson, thelead agency’s study 
does not have to be perfect and absolutely com-
prehensive, but merely reasonable.
	 The battle has to be intrinsically im-
portant, not merely important to the client. A 
recent battle in Brighton Beach to replace the Su-
perstorm Sandy-destroyed rest rooms with storm 
proof ones was unable to garner any real sympa-

thy from the courts.7 Not only had the city done 
nearly everything required of it in proposing the 
project, it was a project so small in square footage 
as to be exempt from most environmental review.
	 However, well prepared objectors can 
defeat a major project for a not particularly pop-
ular reason. Near the beginning of the environ-
mental movement, an arcane fish’s habitat was the 
undoing of the proposed superhighway on Man-
hattan’s West Side, Westway.8

The Right Plaintiff
We mean the word “plaintiff” generically. This 
is the person in whose name litigation will take 
place or who will threaten it. Opponents of 
DOMA had their perfect plaintiff in the person of 
a lesbian widow of a decades long relationship.9
	 To bring a judicial proceeding, the 
first issue is “standing.” Strictures of establishing 
standing vary considerably with which law is the 
basis of the attack.
	 Unlike many environmental statutes, 
NEPA does not contain a citizen-suit provi-
sion.10 Therefore, in order to have standing, an 
individual or organization must meet both the 
constitutional and prudential requirements.11 In 
Bennett v. Spear, the Supreme Court found that 
economic injury alone was sufficient to confer 
standing under the Endangered Species Act.12
	 For projects under the jurisdiction of the 
New York City Landmarks Preservation Commis-
sion, standing to attack the commission is nearly 
impossible to establish. Citizens Emergency 
Committee to Preserve Preservation v. Tierney13 
held, “A general—or even special—interest in the 
subject matter is insufficient to confer standing, 
absent an injury distinct from the public in the 
particular circumstances of the case.” Establishing 
standing for environmental issues can be easier.
	 To gain standing under SEQRA and 
challenge a governmental action that threatens a 
natural resource, the plaintiff must prove “that he 
or she uses and enjoys [the] natural resource more 

BY ADAM LEITMAN BAILEY AND DOV TREIMAN

Adam Leitman Bailey Dov Treiman

Wednesday, August 14, 2013

You Can Fight City Hall: Battling For 
Public Projects



than most other members of the public.”14 The 
test is similar to one established in Sierra Club v. 
Morton,15 where the Supreme Court held that 
an injury to a particular plaintiff’s “aesthetic and 
environmental well-being would be enough [to 
establish standing].”
	 Anyone actually near a noisy polluting 
project will have standing. Objectors who appear 
as victims are more likely to garner court and 
media sympathy and be so perfect a plaintiff, the 
agency may be afraid to attack standing.16
	 An unattractive plaintiff risks the label 
“NIMBY,” standing for “not in my back yard,”17 
used pejoratively to describe an objector as one 
who regardless of the abstract good of the project, 
objects to the quality of life or adverse land value 
impact the objector foresees for the objector
	 New York City codified NIMBY-like 
considerations under the “Fair Share Criteria” ad-
opted by the New York City Planning Commis-
sion in 199118 required under New York City 
Charter §203. The commission writes, “In fact, 
there is hardly a neighborhood in the city, no 
matter what the income level, that does not be-
lieve it is ‘oversaturated’ by burdensome facilities 
of one kind or another or, at the very least, over-
looked when it comes to distributing benefits.”19 
The battle for “Fair Share” is also better fought in 
the community boards than in the courts.

The Right Statute
For any project, numerous statutes may over-
lap in coverage. Environmental statutes alone 
include the National Environmental Policy Act 
(NEPA) (42 USC §§4321-4361), New York 
State’s Environmental Conservation Law (codi-
fying SEQRA, the State Environmental Quality 
Review Act), and New York City’s Uniform Land 
Use Review Procedure (ULURP) (NYC Charter 
§197-c). All of these laws may apply. Unlike the 
federal law, New York’s SEQRA is not merely a 
disclosure statute. It “imposes far more ‘action-
forcing’ or ‘substantive’ requirements on state 
and local decision makers than NEPA imposes 
on their federal counterparts.”20
	 We may add the various historical pres-
ervation statutes21 and even non-discrimination 
statutes. For example, Public Buildings Law §§51 
& 52 require municipal projects to refrain from 
discriminating against handicapped persons. Fed-
eral acts may also include the Clean Air Act,22 
the Comprehensive Environmental Response, 
Compensation, and Liability Act23 and the Re-
source Conservation and Recovery Act.24
	 The leading case under The Fair Share 
Criteria, Silver v. Dinkins,25 thoroughly explains 
the law’s purpose: The city must seek to: (1) site 
facilities equitably by balancing the consider-
ations of community needs for services, efficient 
and cost-effective service delivery, and the social, 

economic, and environmental impacts of city fa-
cilities upon surrounding areas; (2) base its sit-
ing and service allocation proposals on the city’s 
long-range policies and strategies, sound plan-
ning, zoning, budgetary principles, and local and 
citywide land use and service delivery plans; (3) 
expand public participation by creating an open 
and systematic planning process; (4) foster con-
sensus building; (5) plan for the fair distribution 
among communities of facilities providing local 
or neighborhood services in accordance with rela-
tive needs among communities for those services; 
(6) lessen disparities among communities in the 
level of responsibility each bears for facilities serv-
ing citywide or regional needs; (7) preserve the 
social fabric of the city’s diverse neighborhoods 
by avoiding undue concentrations of institu-
tional uses in residential areas; and (8) promote 
government accountability by fully considering 
all potential negative effects, mitigating them as 
much as possible, and monitoring neighborhood 
impacts of facilities once they are built.
	 Thus, even if there is nothing supposed-
ly wrong with a suggested city construction, the 
city still has to realistically consider whether it is 
fair to the particular neighborhood to have that 
facility in that place. Or, if it is the kind of facility 
that is nothing but a benefit to its surrounding 
neighborhood, the city must consider if it is fair 
to the rest of the city to locate it in the proposed 
location rather than somewhere else more need-
ing the benefit.
	 Reviewing a project for what laws it 
may breach can be potentially nearly as broad as 
the full body of federal, state, and city law.

The Right Forum
Picking the forum means not only picking the 
right court—federal or state—but picking the 
prelitigation battleground, such as the press, 
street demonstrations, or in politicians’ offices.
	 Courts are bad places to stage these bat-
tles. New York State Article 78 proceedings rarely 
result in overturning agency decisions. Federal 
agencies’ interpretations of NEPA are entitled to 
substantial deference.26 Rather, courts will up-
hold permissible agency actions, so long as the 
agency conducted the requisite “hard look” in-
quiry during its decision-making process.27
	 In close calls, courts will look to the 
twin aims of NEPA, which are: (1) requiring 
agencies “to consider every significant of the en-
vironmental impact of a proposed action;” and 
(2) “ensur[ing] that the agency will inform the 
public that it has indeed considered environmen-
tal concerns in its decision-making process.”28
	 Finally, delays inherent in the judicial 
process alone can accord objectants time to build 
a groundswell of opinion the politicians cannot 
ignore.29

Conclusion
Thus, in fighting city hall, one must act early 
and decisively, but also flexibly. Counsel fight-
ing a project needs to not only know the law, 
but to be prepared with facts, figures, scientific 
and historical studies, a well chosen plaintiff and 
above all, a well chosen battleground.
	 Adam Leitman Bailey is the founding 
partner of Adam Leitman Bailey, P.C. Dov Trei-
man is a partner at the firm. Alex Luxenburg and 
Kristy Eagan, summer associates at the firm, as-
sisted in the preparation of this article.
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