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Use Six Arguments to Beat Sanitation Violations

ne big headache for many owners is getting

hit with violations from the city’s Depart-

ment of Sanitation (D0S). These violations
include not keeping the sidewalk in front of your
building clean, not sweeping 18 inches into the
street, and not properly maintaining garbage recep-
tacles. And now that DOS has raised the minimum
base fine for these violations from $50 to $100, it's
more important than ever to challenge unfair viola-
tions before the Environmental Control Board

(ECB).

We reviewed dozens of ECB rulings to find
those where owners successfully challenged unfair
DOS violations, and we spoke to Adam Leitman
Bailey, a real estate attorney who represents owners
who challenge DOS violations before the ECB.
We'll give you some basics on how to challenge
DOS violations and tell you about six successful
arguments owners have used to beat them. You can
use these arguments if you're defending against sim-
tlar DOS violations.

How to Challenge DOS Violation

The DOS violation notice will give you instructions
for challenging the violation, says Bailey. You have a
choice of submitting a written response to the viola-
tion by the date stated in the notice or appearing in
person at an ECB hearing. The notice will tell you
where to appear, and the time and date to do so. If

you submit a written response, sign the statement
you submit and have your signature notarized.

Six Arguments
Here are six arguments you can use to challenge
DOS violations.

Argument #1: Owner not responsible for
debris in catch basin. The ECB has ruled that an
owner wasn’t responsible for cleaning debris that
had accumulated in a catch basin (that is, a storm
drain). In that case, the DOS had issued a violation
against the owner for not cleaning 18 inches into the
street. The owner argued that it had rained heavily
the day of the violations, and the debris had washed
down the street and accumulated on the grating of a
catch basin drain in front of his building. The ECB
ruled that although the owner had a duty to clean
along the curb line outside the catch basin, it wasn't
required to clean debris that accumulated in the
catch basin [Battis].

» What to say. If you get a DOS violation for
debris in a catch basin, you may submit a letter chal-
lenging the violation. Your letter might say some-
thing like this:

| challenge violation No. 3998 issued July 1, 2003, for

debris in a catch basin in front of 993 E. 99th 5t., New

York, NY. The ECB has ruled that an owner is not

required 1o clean debrs that accumulates n a catch
basin, See Batts: ECB App. Mo. 23847 (1/28103),
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Argument #2: Violation notice not posted at
building. If the DOS inspector tries unsuccessfully
to deliver the violation notice to you in person, the
law allows him to send you the notice by mailing it
to you and posting it at your building (known as the
“nail and mail” method of delivery). So if you get a
violation notice in the mail, but you believe it was
never posted at your building, you have a potential
challenge to the violation. The ECB has dismissed
violations against owners if the DOS didn’t post the
notice, when the inspector claims to have used the
“nail and mail” method of delivery.

How do you prove a notice wasn't posted at your
building? You'll need to appear in person at the ECB
instead of submitting a written response. When you
appear at the ECB on the date listed in the violation
notice, ask to see a copy of the affidavit of service
that should be filed at the ECB, says Bailey. The
inspector must fill out and sign this sworn document
whenever he delivers a violation notice, he explains.
It states how the inspector delivered the violation
notice to you:

Check whether the affidavit of service says that
the inspector posted the violation notice at your
building, as required for “nail and mail” delivery.
If it doesn’t, you may use this as proof that the
inspector didn't properly deliver the violation
notice, says Bailey.

For example, one owner challenged a violation
notice because it wasn't properly delivered. The
owner claimed that the DOS hadn't posted the notice
at the building. The ECB ruled that the DOS hadn’t
properly delivered the notice. The affidavit of serv-
ice only said that the inspector attempted to deliver
the violation notice personally. It didn’t say he post-
ed a copy at the building [Bedford Holdings, LP].

> What to say. To challenge the violation if the
affidavit of service doesn't say that the inspector
posted it at your building, you'll need to attend an
ECB hearing with the inspector present, says Bailey.
So the first time you appear at the ECB and discov-
er a faulty affidavit of service, get a copy of the affi-
davit of service and ask the ALJ to delay the hearing
50 that the inspector can be present. Bring your copy
of the affidavit to the rescheduled hearing. At the
hearing, you can say something like this:

The viclation notice was not properhy delivered by

the “mad and maill” method of senice, because the

inspector did not post the viclation notice at my build-
ing. The affidavit of service does not state that the
mspactor posted the violation notice at the building.
The ECE has rulad in the past that the Department of
Sanitation has not properly delivered a violation
nobca by “nal and mail” delvery if the affidavit of
senvice doas not state that the inspector posted the
wviolation notice at the building.

[You can then cite o the Bedford Holdings LP case,
ECE App. No. 35038 (325103

Even if the affidavit of service states that the
inspector did post the violation notice at your build-
ing, you may still be able to prove that he didn't.
Again, when you first appear at the ECB, ask for a
delay of the hearing because you want a chance to
question the inspector about the delivery of the vio-
lation notice. Then at the rescheduled hearing with
the inspector present, you can ask the inspector
questions about how he delivered the violation
notice. If the inspector can't remember or can't give
enough details, you may be able to show that the
inspector didn’t post it.

For example, another owner challenged a DOS
violation because the inspector didn't personally
deliver it and didn’t post it at the building. Although
the inspector stated in the affidavit of service that he
had posted it, at the hearing before the ALJ he was-
n't able to recall the specific details about whether or
when he posted a copy of the violation notice at the
building. So the ECB ruled for the owner [Donlee
Realty Corp.].

PracTiCAL POINTER: If the inspector doesn’t
appear at the rescheduled hearing, the ALJ may
delay the hearing to give the inspector a chance to
appear. If the inspector doesn't appear on the next
scheduled hearing date, the ALJ may rule in your
favor and dismiss the violation, says Bailey. Or the
ALJ may allow the hearing to take place without the
inspector. In this situation, you have a good chance
of winning because the inspector won't be present to
contradict your testimony. But you won't automati-
cally win the case simply because the inspector isn't
there. The ALJ may rule against you based on other
evidence the DOS provides.

Argument #3: Debris not in front of your
building. The DOS may hit you with a violation for
debris that wasn’t actually in front of your building.
If you can prove this, you should be able to get the
violation dismissed.

Repnnied with permission from the monthly nesslatier, NEW YORK APARTMENT LAW INSIDER. October 2003,
& 20053 by Brossmestona Publishars, Ing., 148 Fifth Ave, New York, NY 10010-6801. To subscribe call 1-800-543-8055 or viss! wwnw. brownatons. com




For example, the DOS issued a violation against
an owner for leaving papers and a lot of built-up
debris in front of her building. The owner claimed
that she wasn't responsible for the debris because it
was actually located on her neighbor’s property. She
submitted photographs of the debris to support her
claim. The ECB ruled that the owner proved that the
debnis wasn't in front of her building [Endlich].

» What ro say. If you get a DOS violation for
debris that wasn't in front of your building, take pho-
tographs of the debns (using a camera that shows the
date the photograph was taken) to show where it was
lecated. Then submit the photographs to support
your challenge. If you submit a letter challenging the
violation, it might say something like this:

| challenge violation Mo, 9993 zsued July 1, 2003, for

debris in front of 939 E. 99th 5t., New York, NY. The

debris was actually in front of a neighbaring building

a1 997 E. 35th 51., New York, NY. Enclosed is a phe

tograph of the debris taken after the viclation notice

was issued, The photograph clearly shows that the
debris was not in front of my building {399 E. 99th
5t). The ECB has dismissed Department of Sanita-
bon wiolatons i the owner proves the debns was not
in front of its building. See Endiich: ECB App. No.
35300 (/29021

PracTicaL POINTER: If you don't have a camera
that shows the date, take a photograph of the cover
of that day’s newspaper near the debris to show the
date, says Bailey.

Argument #4: You don’t own building cited in
the violation notice. The DOS inspector sometimes
makes the mistake of citing the wrong owner for a
violation. If you don't own the building listed in the
violation notice, you should be able to challenge it
successfully. For example, the DOS issued a viola-
tion notice to one owner for not cleaning 18 inches
into the street. The violation notice stated that the
building in question was 2260 Prospect Ave. and
listed block 3113, lot 9. When the owner showed that
it owned 2260 Croton Ave., block 2101, lot 23,
instead, the ECB ruled for the owner and revoked the
fine [Twin Parks Northeast).

You'll improve your chances of winning if you
submit proof that you don’t own the building. What
documents should you submit? Here are two sug-
gestions Bailey offers:

1) A copy of the deed for the building cited in the
violation. This will show that you're not the owner

of record. You can get a free copy of the deed by
going to the City Register's office in Manhattan at
31 Chambers St. or in Brooklyn in the Municipal
Building, 210 Joralemon St.

2) A printout of the Department of Housing
Preservation and Developments (HPD) property

registration. You can get a printout of the property
registration of the building cited by going to HPD's
Web site at www.nyc.gov/hpd. The registration state-
ment must list the owner of the building. So you can
show that you're not the person listed as the owner.

You'll also improve your chances of winning by
showing that you own a different building, which
may have a similar address to the one cited, says Bai-
ley. 50 it’s a good idea to also submit a copy of the
deed for the building you do own, he says

» What to say. If you get a DOS violation for a
building you don’t own, and you submit a letter chal-
lenging it, your letter might say something like this:

| challenge viclation No. 9999 issued to me on July 1,

2003, for a bulding located at 999 E. 99th 51, New

York, NY. | do not cwn this buskding and have no oon-

nection with it. Rather, | con 399 E. 38th 51 | have

enclosed a copy of the printout of the HPD property
registration for 999 E. 99th St. as well as a copy of
the deed for the building. This registration lists John

Smith as tha building owner, The ECB has demissed

Departrmant of Sanitation violations whare the wrong

owner i3 cited for the violation See Twin Parks

Mortheast: ECB App. No. 33027 (3/29/00).

PRACTICAL POINTER: If the building is owned
by a company, check to see that the company’s name
is correctly stated in the violation notice, suggests
Bailey. He has seen violations dismissed where the
name of the company wasn't stated correctly,

Argument #5: Items improperly placed for
collection weren’t yours. The DOS has specific
rules for how garbage must be put out for collection.
For example, cardboard boxes must be broken down
and tied up. But if improperly placed items find their
way in front of your building through no fault of
yours, the ECB won’t hold you responsible.

For example, one owner got hit with a violation
for leaving cardboard boxes out for collection with-
out tying them up. The owner claimed that he didn’t
leave the boxes out. The night before the violation
was issued had been windy, and the owner claimed
that the boxes must have blown in front of his build-
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ing from down the block. The ECB believed the
owner and dismissed the violation [Rudowsky].

» Whar to say. Say you get a DOS violation for
improperly placing untied cardboard boxes out for
collection, and you didn’t place those boxes there, If
you submit a letter challenging the violation, make
sure to state where you believe the boxes came from.
Also, include whatever proof you have to support
your ¢claim. Your letter might say something like this:

| challenge walation Mo, 9898 issued Juky 1, 2003, for
improparly placng untied cardboard boxes out for
collection n front of 399 E. 99th St., New York, NY.
| did not place those boxes out for collaction. Thay
appesar to have come from a neighbonng buiding
because they are addressed to a store, XYZ Inc.,
which is down the block from my building. | am
anclosing a photograph of those boxes taken after
tha Viclahon nohon was ssusd, showing the address
on the boxes. The ECB has ruled that an cwner is not

responsible for improperly placed garbage that
comas from another source if the owner has not

placed the garbage thaere. See Rudowsky: ECB App.
Mo, 39424 32503

PRACTICAL POINTER: Note that this argument
doesn’t always fly when it comes to violations for
not ¢leaning in front of your sidewalk. The ECB has
often ruled that you're responsible for cleaning up
debnis in front of vour sidewalk, regardless of where
that debris comes from.

Argument #6: Description of violation doesn’t
match law cited. The violation notice should give
both the law you violated and a description of the
violating condition. These two must match each
other. If they don't, you should be able to get the vio-
lation dismissed, says Bailey.

For example, an owner got cited with a violation
for mixing recyclables with other trash. The owner

claimed the violation notice didn't cite the proper
section of law it claimed to be based on. The law
cited in the violation stated only that rigid, green
containers should be used for recyclable paper. The
ECB dismissed the violation [D"Onofrio].

PRACTICAL POINTER: To find out what the law
cited in the violation notice says (S0 you ¢an comparne
it to the description of the violation), check the DOS%
Digest of Codes. You can download this Digest from
the DOS Web site at www.nyc.govhitmldos, or you
can call the New York City Citizen Service Center at
311 and ask them to mail a copy to you.

» What to say. Say you get a DOS violation and
the cited law you violated doesn’t match the descrip-
tion of the violation. If you submit a letter challeng-
ing the violation, your letter might say something
like ths:

| chaBenge violation No. 9999 issued July 1, 2003, for

not cleaning 18 inches into the street because the

descnption of the wolation does not match the lrw

cited. Although the description of the viclation says |

did not clean 18 inches into the street, | am cited

with violating section 16-120(d) of the Administrative

Code, which bars placing loose rubbish out for col-

lection, The ECB has dismessed Department of San-

tation vickilions against owners if the descnption of
the wviolation does not match the law cited. See

D'Onofrio; ECB App. Mo, 32281 (428759, B
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